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Law, War And Peace: are the Laws Silent During the War?

Abstract: tThe research paper is devoted to understanding the way of
existence of law during the war. This is done by referring to theoretical and
methodological foundations of philosophical thought. The author examines
the classical ways of the existence of law: normative legal act, the idea of
law, custom, and comes to the conclusion that the law, in conditions of
war, cannot exist in this form. Conversely, the reduction of classical forms
of the existence of law results in a “remainder” of law in the form of person’s
bodily existence, which sets a limit to the actions of other people. This limit
is specified with the help of three factors: locality, modality, subjectivity.
Therefore, it should be concluded that under the conditions of war, law can
exist only in the form of living bodily presence, and the experience of law
from the sphere of ideas and norms moves to the plane of corporeality, when
the offence is initially interpreted not as a violation of natural or positive
norm, but as causing bodily harm to a person.

Keywords: corporeality, locality, modality, subjectivity, experience of
law.

Introduction: The Russian invasion of Ukraine has become the biggest
European crisis since the Second World War. In addition to political, economic,
humanitarian, and other aspects, this event is a crisis of law. Russia’s actions
and counter-actions of the international community should accurately show
whether any international law still exists, or whether the aggressor country,
having nuclear weapons, can take any action without risking legal sanctions.

At the same time, Russia’s war crimes: shelling of peaceful cities,
numerous victims among peaceful residents, the forced deportation of the
population of the occupied territories to Russia - reveal the foundations of not
only international but also national legal order. Such actions force us to think
about how and in what way the law exists from within the country, within
national borders. After all, in peacetime the law exists as if “automatically”
to the extent that it is guaranteed both by coercion and by the validity of the
legal order as such. However, it is impossible to notice that, despite the fact
that the national laws and judicial system retain their formal validity, the way
in which the law exists in war conditions is undergoing radical changes.

It can be assumed that such changes can be understood to the greatest
extent at the level of the experience of law, which is tested in the conditions
of war . Previously, we, together with colleagues from around the world, have
already made attempts to localize law at the level of human experience.! In
the course of such studies, the hypothesis was put forward and substantiated
that the original mode of existence of law is not law, precedent or custom, but
a living experience of mutual existence, in which there is mutual recognition
of people, and law, in which there is mutual recognition of people, and the law
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O. CToB6a

[IPABO, BIIHA TA MUP: UM
MOBYATb 3AKOHV IIT YAC
BIMHWN?

Amnotanis: CrarTs IHpucBsueHa
OCMUCJIEHHIO  CIIoco0y  ICHYBaHHS
mpaBa T Yac  BIIHNL Lle
PpOOUTBCS IIIAXOM 3BEPHEHHS 10
TEOPeTMKO-MEeTOIOJIOTIYHMX  3acaj]
dinocodepkoi  IyMKM:  IIpaBOBOro
MO3UTMBI3MY, ileit NIpUpOIHLOro
IpaBa Ta  COLIOJIOTIYHOI IIIKOJIN
mpasa. Ilpy  npomy  3asHaueni
TIXON PO3ITIA/IAIOTHCA
Ha Marepiati HaVIHOBIIIIVX
dinocodcrko-nmpaBoBUX
pocmimxenb.  Cnuparounch,  Ha
nornany €. Bynurina, P. Anekci Ta
iHIIMX BUIATHWX IIpefiCTaBHUKIB
Cy4acHOI TIIpaBOBOI JIyMKV, aBTOpP

posrissiae KITaCM9IHi criocoom
icCHyBaHHsS IIpaBa: HOPMAaTWBHO-
IIpaBOBUIL aKT, ineto npasa,

3BUYAVl Ta JOXOIMTDH BUCHOBKY, ITIO
MpaBoO B yMoOBaxX BiIHM He MOXe
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icHyBaTu B TakoMy BuIjIsdi. Bimrax
icnye obekTmBHa  HeoOXimHicTh
TIEPEOCMUCIINTI  3a3HadeHy IIpo-
Gr1eMy y Koop/MHaTax HeKJIaCU9YHOI
dinocodii mpasa, HacamIeper,
TIpaBoOBOT denomeHoIIOTiI.
OpHuM i3 HamOUIBII  BIAJIVIX
deHOMeHOIOrTUHIX cTpareriit
€  deHomeHONIOTiUHA  PeTyKITisL.
CyThicTh 1i€i  omepartii  rorsrae
y ToMy, ImIO0 pemykysaTu yci
BUIIAJIKOBi eMIIipyyHi BIacTUBOCTI
pesMeTy 3a1Is BVISIBIICHHSI
voro cytHocti. Ha mpormsary
TpaauIiTHOMY MOHSATTEBOMY
aHaJTi30Bi  PeIyKIlis  KJIaCMIHMUX
dopm icHyBaHHS TIpaBa Ha€ |y
MACYMKY — «3ajIMIIOK» IIpaBa Yy
BUIJIAIL  TiIeCHOro  icHyBaHHS
JIFOOVIHM, AKe CTaBUTb Me>1<y
BUMHKaM iHImx jmoment. Ll mexa

KOHKPETU3YETbCS 3@ JIONIOMOTOI0
TppoX  (pakTOpiB:  JIOKAJIBHOCTI,
MOTaJIBHOCTI Ta cyG'ekTHOCTI.

JIoKaJIbHICTBh O3HAYAE, M0 TiJIECHICTH
JIOAVHM 32 YMOB BillHUM BTIJIIOE
HOpMY IIpaBa He Oyib-Jle, a TillbKu
Ha TIeBHiV TepuTopii. Y cBoio uepry,
MOJTaJIBHICTh K paKTOp icHyBaHHS
mpaBa IIif 4Yac BiffHM BKasye Ha
Te, IO JIOJCHKA TiJlecHICTh K
MOAyC iCHyBaHHS IIpaBa MOXe
GyTVI HOpr_IeHa TIJTBKM  TIEBHUML
criocobamt. Tpetsi 3 Ha3BaHMX O3HAK,
cyO'ekTHICTH O3HaYaE, IO TisleCHIiCTh
€ BTiJIEHHSIM HOPMU IIpaBa JIMIIIeHb
CTOCOBHO TIeBHVIX cyO'exTiB
(Harpukiiaz, HeKOMOaTaHTiB).
TaxyM 9ymHOM, JIIOfICHKA TiJTeCHICTb
CTa€ XMBVM BTiJIeHHSIM ITpaBa i B ITilt
AKOCTi 3aMilllae KJIaCM9IHY HOPMY,
dgKa MICTUTBCS Yy  HOPMAaTMBHO-
IpaBOBOMY aKTi YW IIpellefieHTi,
CyO'eKTUBHIN UM OOEKTMBHIN el
mpaBa, a TaKOX ITPaBOBOMY 3BUMYai
AK  TpaguIlitHo  ccpopmoBaHOMY
11abJIOHI CYCITIBHMIX BIJTHOCKH.

Bigrax i it BUCHOBKY,
IO 3a YMOB BilIHU IIPaBO MOXe
ICHyBaTVI TUIBKI 'y BUIJIAL XMBOL
TiJIECHOI ~ ITPUCYTHOCTI  JIIO/IVHW,
a focin mpaBa i3 cdepm iment i
HOPM TIepeMilllyeThcsl Y TUIOMIUHY
TiJIECHOCTI, KOJIW TIPaBONOPYIIeHHS
IepBiCHO  TIIyMauuTbcsl He K
HOpyLHeHH}{ HpVIpO,U,HBOl un
TIO3UTVUBHOI HOPMW, & CIIPUYMHEHHS
sformHi - TistecHoi  mmkoxam.  Lle, B
CBOIO Uepry, JI03BOJISIE CTBOPUTH
Oiyplll  peaylicTMUHy  KapTUHY
dyHKIioOHyBaHHS IIpaBa IIij Yac
BIVICBKOBMX o, KoJim 3aMICThb
CTaTUYHOTO Ta OIHOPiTHOTO
TIPaBOBOTO  TIOJIs, sKe TIOBCSKYaC
TIOPYIITY€EThCS, MU MaeMO CIIpaBy
3 TeTepPOreHHVM Ta JIMHAMiuHUM
CIUIaBOM KOHKY PyIOumX
HOPMaTVIBHVIX HOP}IH,KIB.

Kitrouosi cJIoBa: TIJTECHICTD,
JIOKaJIbHICTB, MOJIJTbHICTB,
cyO'ekTHICTB, JIOCBi TpaBa.
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LAW, WAR AND PEACE: ARE
THE LAWS SILENT DURING
THE WAR?

Abstract: The research paper
is devoted to understanding the
way of existence of law during the
war. This is done by referring to
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appears as a way of openness not only to other people, but also to the world
as a whole.?

It should be noted here that such an experience is not just an intellectual
exercise, but is originally localized at the level of corporeality. It is the body
of the Other that initially determines the measure of behavior that serves as
the limit, modality, and direction of both our behavior in relation to Others
and these Others in relation to us. At the same time, specific normative
prescriptions are embodied not only through the body as such or its physical
characteristics (gender, age, size), but also with the help of external attributes
- clothing (form), weapons, identification marks, special means (e.g., a police
baton, a priest’s cross or teacher’s instructions in the classroom). Therefore,
in our opinion, it is the corporeality of a person and his attributes mentioned
above that are the coordinates in which the legal experience of a person
unfolds as the primary dimension of law.*

Purpose. At the same time, it is obvious that both the meaning and
significance of certain ways of existence of law, as well as the normativity
of law as a whole in the conditions of war, must be rethought. The reason
for this is both the constant threat to the existence of a person, which
constantly threatens to wipe their corporeality off the face of the earth, and
the problematization of mutual recognition. Is such recognition possible at
the level of the warning parties: between combatants/non-combatants, as
well as individuals in conditions of destruction of law and order, famine,
humanitarian disasters and shelling of the civilian population? Accordingly,
this research paper purpose will be to comprehend whether law is possible
during the war and if so, how does the experience of law change under
similar conditions? In order to achieve this goal, we will first try to consider
how the traditional ways of the existence of law - law, precedent, custom,
change during the war. After all, we will try look at what remains after the
horizon of war reduces the possibilities of classical sources of law. Then,
finally, we will try to respond the question, do any norms remain valid during
the war, and if so, can they be called law?

Analysis of Publications, where the problem solution is proposed. As
is known, one of the most influential approaches to comprehension of law
is legal positivism. According to this doctrine, the law is a norm that is
sanctioned or recognized by the state and enforced. Meanwhile, such a norm
has no necessary connection with morality.> Along with that, shortcomings
of such legal comprehension are exposed by the possibility (actuality) of any
offense, starting from failure to fulfill a civil legal obligation and ending with
mass actions of civil disobedience, revolution or civil war. Certainly, positivists
themselves, recognizing such a danger, specifically emphasize that the law
from a positivist point of view is not the exist, but for granted. As noted by
the most prominent representative of legal positivism, H. Kelsen, “the pure
doctrine of law destroys this image, according to which, when committing
a crime, people “destroy” the law or “violate” it. This doctrine demonstrates
that an offense cannot destroy or violate a law, since the law itself begins to
perform its essential function only after someone has committed an offence.

2 Stovba O. Experience of Law and Legal Experience\ \ The Experience of Law. Collection of articles
and Essays/Oleksiy Stovba, Natalia Satokhina, Ricardo Evandro Santos Martins. Kharkiv, IVR
Library, 2019. P. 12; Satokhina N. Experience of law and Experience of Lawlessness: Hermeneutic
Perspective. The Experience of Law. Collection of articles and Essays/Oleksiy Stovba, Natalia
Satokhina, Ricardo Evandro Santos Martins. Kharkiv, IVR Library, 2019. P. 19, 21.
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Contrary to traditional views, an offence does not mean a break in the
existence of law. Just the opposite, the law retains its existence through the
offense, because the existence of law lies in its validity, in the property of the
act of coercion as a consequence of the offense.®

At the same time, such an approach does not provide a reply to the
question, does the right exist, even as an ideal prescription of what is proper,
when its non-fulfillment is not individual, but mass in nature? Tenfold, this
objection becomes stronger during the war, when the state is deprived of
the opportunity to guarantee the enforcement of the legal norm throughout
the entire territory of the country. Similarly, the positivist approach to law
is unable to reply the question on the competition of legal norms, when
the legal order of the occupied territory is “imposed” on the legal order of
the occupying country, when the very fact of their ontological coexistence
mutually cancels their validity logically. In the conditions of war, even “ultra-
realistic” comprehension of the norm of positive law as a command of a
legislator to the body of executive or judicial power is not able to “breath life”
into the legislative framework to the extent that any possible addressee of the
norm is in a changing situation, when their duty to obey the law can always
come into conflict with the drive for self-preservation. Thus, we can come to
the conclusion that in the conditions the war positive law as such does not
exist, losing the guarantees of its existence and execution.

The existence of natural law was problematized to no small extent during
the war. As you know, the modern comprehension of natural law is based on
the fact that it exists as a certain implicit “claim to correctness” that exists
in any “material” carrier of law - the Constitution, law, court decision. ” In
turn, a kind of “existential” reason for this comprehension of law is “mutual
recognition” of people as subjects of law. Such a provision allows the law to
be rooted in social reality by establishing mutual recognition as a minimum
standard for determining the legal nature of the relevant relationship. Thus, if
the first of the mentioned criteria can be called the “criterion of essence”, then
the second one is the “criterion of existence” of the law.

At the same time, this war clearly calls into question both the claim of
law to correctness (“essence”) and the possibility of mutual recognition of
people (“existence”). As it is not difficult to note, the very fact of an armed
conflict does arise from the mutual claim of its parties to the correctness of
their positions, actions, and their normative justification. In this case, such
claims are so absolute and mutually exclusive that they cause an armed
conflict. Thereby, the place of law is replaced by the war, the victory in which
is precisely the reply to the question on the “correctness” of this or that
action, norm or order of relations as a whole. As the German jurist C. Schmitt
emphasizes, “in enmity, what is done illegally seeks its right. In it, it finds the
meaning of the case and the meaning of law, when the shell of protection and
obedience, where it lived until now, is destroyed, or the fabric of the norms of
legality, from which it could still expect the right and legal protection, is torn.
Then the conventional, traditional game stops. & Similarly, in the conditions
of legalized mutual destruction of people, their mutual recognition is also
problematic to the extent that the possibility of physical destruction of the
opponent renders absurd those mutual guarantees of dialogue, to which
recognition belongs. °

© Kempsen I'. Uncroe yueHme o mpase: BBelleHUe B IMPOOIeMaTVKy HayKu O Tpase. Poccutickuil
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Ipakcmc, 2007. C. 138.
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theoretical and methodological
foundations ~ of  philosophical
thought: legal positivism, ideas of
natural law and the sociological
school of law. At the same time,
these approaches are considered on
the basis of the latest philosophical
and legal studies. Based on the
views of E. Bulygin, R. Alexy and
other outstanding representatives
of modern legal thought, the author
examines the classical ways of the
existence of law: normative legal
act, the idea of law, custom, and
comes to the conclusion that law
can’t exist in the named modes.
Therefore, there is an objective
need to rethink the mentioned
problem in the coordinates of
non-classical philosophy of law,
first of all, legal phenomenology.

One of the most successful
phenomenological  strategies is
phenomenological reduction.

The essence of such operation is
to reduce all random empirical
properties of the object in order
to reveal its essence. In contrast to
the traditional conceptual analysis,
the reduction of the classical forms
of the existence of law results in a
“remainder” of law in the form of
a person’s bodily existence, which
sets a limit to the actions of other
people. This limit is specified with
the help of three factors: locality,
modality and subjectivity. Locality
means that the corporeality of a
person under conditions of war
embodies the rule of law not
anywhere, but only in a certain
territory. In turn, modality as a
factor in the existence of law during
the war indicates that human
corporeality as a mode of existence
of law can be violated only in
certain ways. The third of the
mentioned  features, subjectivity,
means that corporeality is the
embodiment of the norm of the
law only in relation to certain
subjects  (e.g, non-combatants).
Thus, human corporeality becomes
a living embodiment of law and in
this capacity replaces the classical
norm contained in a normative
legal act or precedent, a subjective
or objective idea of law, as well
as legal custom as a traditionally
formed template of social relations.

Therefore, it should be concluded
that under the conditions of war,
the law can exist only in the form
of the living bodily presence
of a person, and the experience
of law from the sphere of ideas
and norms moves to the plane of
corporeality, when the = offense
is initially interpreted not as a
violation of a natural or positive
norm, but as causing bodily harm
to a person. This, in turn, allows
us to create a more realistic picture
of functioning of the law durin,
military operations, when instea
of a static and uniform legal field
that is constantly violated, we
are dealing with a heterogeneous
and dynamic mix of competing
normative orders.

Keywords: corporeality, locality,
modality, subjectivity, experience
of law.
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LOI, GUERRE ET PAIX:

LES LOIS SONT-ELLES
SILENCIEUSES EN TEMPS DE
GUERRE?

Larticle est consacré a la
compréhension du mode d’existence
du droit pendant la guerre. Cela se
fait en se référant aux fondements
théoriques et méthodologiques de
la pensée philosophique. Lauteur
examine les voies classiques de
l'existence du droit : acte juridique
normatif, idée de droit, coutume et
arrive a la conclusion que le droit
en temps de guerre ne peut exister
sous cette forme. Au contraire, la
réduction des formes classiques
de lexistence du droit aboutit
a un « résidu » du droit sous la
forme de lexistence corporelle
dune personne, qui fixe une
limite aux actions d'autrui. Cette
limite est précisée a l'aide de trois
facteurs : la localité, la modalité
et la subjectivité. Par conséquent,
il faut conclure que dans les
conditions de la guerre, le droit
ne geut exister que sous la forme
de la présence corporelle vivante
d'une personne, et ?expérience du
droit de la sphere des idées et des
normes se déplace vers le plan de
la corporéité, lorsque le l'infraction
est initialement interprétée non pas
comme une violation dune norme
naturelle ou positive, mais comme
causant des lésions corporelles a
une personne . Objectif. En méme
temps, il est évident que tant le
sens et la signification de certains
modes d'existence du droit que
la normativité du droit dans son
ensemble dans les conditions de
la guerre doit étre repensés. La
raison en est a la fois la menace
constante pour lexistence dune
personne, qui menace constamment
d’effacer sa physicalité de la surface
de la terre, et la problématisation
de la reconnaissance mutuelle.
Une telle reconnaissance est-elle
l[,;ossible au niveau des parties

elligérantes : entre combattants/
non-combattants,  ainsi
individus dans des

qu'entre
conditions

de destruction de l'ordre public,

Law, War And Peace: are the Laws Silent During the War?

The event of war calls into question the existence of law as a social custom
or institution. As is known, with this approach, the law is perceived as a
certain order of social relations, actually formed in society and legitimized by
its repetition and systematicity. Thus, during this interpretation of law, it is
aimed at regulating typical relations. Simultaneously, such legal regulation is
carried out by means that are established in social practice and are stable.
However, during the war, that destroys the usual world of social relations,
any situation is by definition “atypical”, one that has no analogues and a
traditional way of solving it. Due to this circumstance, people involved in a
legal situation during the war are forced to look for solutions every time anew,
since their experience and the established order of social relations are not
able to provide them with any models. Due to these circumstances, people
involved in a legal situation during the war are forced to look for solutions
every time anew, since their experience and established order of social
relations are not able to provide them with any models.

Results and discussion. Thus, it can be stated that the traditional forms
of the existence of law: law, idea, custom, lose their effectiveness in the
course of war to the extent that the existing state of social relations makes it
impossible to realize the consequences of the committed act or the world of
social norms laid down in a positive or natural law norm and institutions turns
out to be destroyed or, at the very least, called into question. In this way, if we
reduce the effectiveness (and sometimes the validity) of classical ways of the
existence of law, what remains then as a real limiter of human behavior?

Of course, if all the classical forms of the existence of law are reduced,
what remains will be the living bodily presence of another person, which,
although systematically subjected to violence and attempts at destruction,
remains the only possible limiter of human behavior in the conditions of
war. Similar restrictions can be established in three aspects, which can be
conventionally called locality, modality and subjectivity.

Locality as a characteristic of law under wartime conditions means that
corporeality finds the property of being the limit of actions of combatants
to the extent that a person’s body is in a certain territory. It is, of course,
about the distinction between the territory where hostilities are conducted
and the territory where they are not. The territory where the corporeality of
a person embodies the norm, the limit of behavior of warring parties should
also include places where there are no military equipment or structures,
there are no combatants, military facilities, etc. It is also a space where
various humanitarian missions, the Red Cross, hospitals, etc. are located.
Metaphorically speaking, such areas have a kind of “extraterritoriality” in
relation to the space of conducting military operations, as if “falling out”
of the war. Accordingly, encroachment on the corporeality of a person in a
similar territory is illegal regardless of the
conduct of hostilities.

In turn, another characteristic feature
of law in the conditions of war is the
modality of inflicting damage or, in other
words, the method of encroachment on
corporeality. As we know, in peacetime,
an attack on the bodily integrity of a
person was allowed with a number of
reservations (e.g., in the case of necessary
defense, performance of a special task,
etc.). In war, similar restrictions are
embodied in the prohibition of those
methods of waging war that exclude
differentiated damage (e.g., weapons of
mass destruction), irreversibly pollute the
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environment (e.g., phosphorous ammunition), and also create a significant
risk of harming the civilian population (e.g., cluster shells). Therefore, we can
assume that in the conditions of war, the living bodily presence of a person
sets certain limits, even if it is assumed that it is physically destroyed by
establishing the appropriate modality of the latter.

Finally, subjectivity means that corporeality as a limit for actions is differ-
entiated depending on its so-called “carrier”. It is primarily about combatants
and non-combatants. The latter, in turn, can be divided into civilians, repre-
sentatives of international missions, medical workers, etc. The living bodily
presence of a non-combatant has a kind of “extraterritoriality” in relation to
a military conflict, when their body is able to set a limit to the actions of the
warring parties.

So, we see that in the conditions of war, the center of law’s normativity
shifts from the sphere of the requirements of what is proper, localized in a
positive or natural law norm, in the direction of corporeality, which existen-
tially and ontologically embodies a limit for the actions of the warring par-
ties. At the same time, the actual lack of coercion for non-fulfillment of such
norms and requirements forces us to raise the question of whether norma-
tive and legal regulation during war does not turn into an ethical one in its
essence, when the combatant’s legal obligation to follow certain norms is not
supported by anything other than his personal discretion , therefore, in es-
sence - conscience?

However, if we turn to the mechanism of action of the so-called “classical
sources of law” such as legislation, precedent or custom, one can see that
individual choice and ethical adherence to norms of positive or natural law are
equally relevant here. After all, the strict sanctions of the Criminal Code are
often powerless to prevent legal subjects from committing serious crimes,
while upbringing, individual legal awareness or conscience are sometimes a
much more effective obstacle to committing illegal acts. H. Kelsen also drew
attention to this circumstance, according to whom “it is difficult to determine
whether the behavior of people in accordance with law and order is actually
the result of the action of an idea that refers to the possible use of an act of
coercion. Obviously, most often the state sought by the law is achieved with
the help of completely different motives. Not fear of punishment or seizure of
property, but religious or moral beliefs, respect for social virtues, concern for
one’s prestige in society, and most often simply the absence of incentives to
illegal behavior lead to agreement between law and reality. As we will see
below, this connection, which is significant for the validity of the legal order,
is not conditioned by the requirement that the actual behavior of people
corresponds to the legal order. Such compliance is not necessarily related to
the effectiveness of the legal order and can rather be reduced to an ideology
whose function is to ensure compliance or call for such compliance.”°

Conclusions. So, we can conclude that the classic variants of legal
understanding - legal positivism, natural-law approach, and even sociological
or institutional theories of law are unable to reply the question on how law exists
under wartime conditions. Traditional sources of law, such as law, precedent or
custom in the case of war, most often lose their effectiveness, not being able
to establish the measure of people’s actions, which would not be in conflict
with the logic of their behavior in certain situations. Therefore, it is necessary
to rethink the way of existence of law and its explanation in the appropriate
modality of human experience. Of course, under the conditions of armed
conflict and the actual reduction of traditional sources of law caused by it, the
latter exists as embodied in the living bodily presence of a person. Accordingly,
the experience of law initially moves from the sphere of intellectual speculations
and considerations about what is proper to the sphere of corporeality, where the

10 Kenpsen I'. YucToe yueHune o mipase: BBeJleHe B IIpoOieMaTnKy Haykw o mpase // Poccuvickmit
eXeTOIHNK Teopwm ITpaBa. - Ne 4. - 2011. - C.436

de famine, de

catastrophes
humanitaires et de bombardement

de la population civile ? Des
lors, l'objet de cet article sera de
comprendre si le droit est possible
en temps de guerre et si oui,
comment évolue l'expérience du
droit dans de telles conditions ? Pour
atteindre cet objectif, nous tenterons
d’abord d’examiner comment les
modes traditionnels d’existence du
pouvoir ? droit, précédent, coutume
changent pendant la guerre. Apres
cela, nous essaierons de regarder
ce qui reste aprés que 'horizon de
guerre réduit les possibilités des
sources classiques du droit. Puis,
enfin, nous essaierons de répondre
a la question, est-ce que des
normes restent valables pendant la
guerre, et si oui, peuvent-elles étre
qualifiées de loi ?

Mots clés : physicalité, localité,
modalité, subjectivité, expérience
du droit.

O. Stovba

PRAWO, WOJNA I POKOJ: CZY
PRAWA MILCZA PODCZAS
WOJNY?

Artykut poswiecony jest
zrozumieniu  sposobu istnienia
prawa w czasie wojny. Odbywa
si¢ to poprzez odwolanie si¢ do
teoretycznych i metodologicznych
godstaw myéli filozoficznej. Autor
ada klasyczne sposoby istnienia
prawa: normatywny akt prawny,
idee prawa, zwyczaj i dochodzi
wniosku, ze prawo w warunkach
wojny nie moze istnie¢ w tej postaci.
I odwrotnie, redukcja klasycznych
form istnienia prawa skutkuje
,resztka” prawa w postaci cielesnej
egzystencji osoby, ktéra wyznacza

ranice dzialan innych  ludzi.
ranica ta jest okreslona za pomoca
trzech  czynnikéw: lokalnosci,

modalnosci, podmiotowosci.

Nalezy zatem stwierdzi¢, ze w
warunkach wojny prawo moze
istnie¢ tylko w  postaci zZywej
cielesnej obecnosci, a doswiadczenie
prawa ze sfery idei i norm przenosi
sie na plaszczyzne cielesnosci,
gdy przestepstwo jest wstepnie
interpretowane. nie jako naruszenie
normy naturalnej lub pozytywnej,
ale jako spowodowanie uszczerbku
na zdrowiu.

Stowa  kluczowe: cielesnos¢,
lokalno$¢, modalnosé, podmiotowosé,
doswiadczenie prawa.
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RECHT, KRIEG UND FRIEDEN:
SCHWEIGEN DIE GESETZE
WAHREND DES KRIEGES?

Die Forschungsarbeit
widmet sich dem Verstindnis
der Existenzweise des Rechts
wéihrend des Krieges. Dies
geschieht unter Bezugnahme auf
theoretische und methodologische
Grundlagen des philosophischen
Denkens. Der Autor untersucht
die klassischen Existenzweisen
des Rechts: normativer Rechtsakt,
Rechtsidee, Sitte und kommt
zu dem Schluss, dass das Recht
unter  Kriegsbedingungen  in
dieser Form nicht existieren kann.
Umgekehrt ergibt sich aus der
Reduktion klassischer = Formen
der Rechtsexistenz ein ,Rest” von
Recht in Form der korperlichen
Existenz einer Person, der dem
Handeln anderer Menschen
eine Grenze setzt. Diese Grenze
wird mit Hilfe von drei Faktoren
festgelegt: Lokalitat, Modalitét,
Subjektivitit. Daraus ist zu
schfie@en, dass Recht unter den
Bedingungen des Krieges nur
in Form lebendiger korperlicher
Prédsenz existieren kann und die
Rechtserfahrung aus der Sphire
der Ideen und Normen in die Ebene
der Korperlichkeit tibergeht, wenn
das Delikt zunidchst interpretiert
wird nicht als Verletzung einer
natiirlichen oder positiven Norm,
sondern als Verletzung einer
Person.

Schliisselworter: Korperlichkeit,
Lokalitit, Modalitét, Subjektivitat,
Rechtserfahrung.

Law, War And Peace: are the Laws Silent During the War?

primary marker of an offense will no longer be a violation of the norm of natural
or positive law, but physical damage to the subject’s body.!" Thus, the balance
between law and lawlessness turns out to be localized not in the value, but in
the material and physical sphere. Therefore, it can be assumed that rethinking
the fundamental foundations of the comprehension of law is not an abstract
theoretical activity, but gives us the key to understanding how law can exist in
conditions of war between people.
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