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A defense counsel plays an essential in the implementation of interna-
tional standards for protecting human rights and fundamental freedoms.
The legal literature and court practice have repeatedly emphasized the fact
that the scope of authority of a defense counsel to defend a suspect or ac-
cused is limited and does not meet the principles of equality of arms, adver-
sariality, etc. However, most of the proposed recommendations and sugges-
tions remain unimplemented. We stress the issue of obtaining evidence by
the defense counsel in a criminal proceeding at all stages of defense. In this
respect, the Article Purpose is formulated as clarifying the state of legislative
support for obtaining evidence by a defense counsel in a criminal proceed-
ing, presenting a proposal for improving the system of criminal procedure
legislation.

Having generalized theoretical developments and considered current
needs of human rights practice, the author formulates proposals for amend-
ing the Law of Ukraine “On the Bar and Legal Practice”, and also outlines the
author’s vision on certain aspects of obtaining evidence by a defense coun-
selin a criminal proceeding.

Keywords: criminal procedure legislation, criminal proceeding, defense
party, defense counsel, obtaining evidence, authority, human rights investi-
gation.

Research Problem Formulation. The legal literature defines activities on
obtaining evidence as one of the stages of criminal procedure proof. For a
long time, it has been defined and continues to be defined as one of the stages
of criminal procedure proof: evidence collection. This approach is criticized,
but it should be emphasized that it is consolidated with the current Criminal
Procedure Code of Ukraine rules, and, therefore, has the right to exist. In the
context of determining capabilities of the defense counsel while evidence
collection, the legislator uses the wording “by demanding and obtaining” !.
Without elaborating on this subject, we are of the view that the prosecution
party and the defense party are of paramount importance in the implemen-
tation of practical activities involving criminal procedure proof. Despite the
fact that the burden of proof, as a general rule, lies with the prosecution, activ-
ities of the defense counsel, as V. O. Popelushko rightly notes, should not be
equated with eloquence (or even rhetoric) and limited to it, since it is unlikely
that the passive evidentiary position of the defense counsel corresponds to
his/her mission 2. However, given certain limitations in implementing prac-
tical measures aimed at recording factual data having the status of evidence
in a criminal proceeding, we believe that the “obtaining evidence” wording
should be used in the context of the defense party.
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Omurpo Uymninekmui

OTPMMAHHJ JOKA3IB
CTOPOHOIO 3AXVUCTY:
OKPEMI IIJISIXY BUPIIIEHH
ICHYIOUMX ITPOBJIEM
Baxcisy posib y pe-

asTizartit Mi>KHapOTHUX
cTaHzapTiBy cdhepizaxucTy rpasIio-
JVIHM Ta OCHOBOITOJIOXKHMX CBOOO]T
Biflirpae saxucHUK. HeomHopasoso
B IOPUAWYHIV JliTepaTypi Ta B Cy-
JIOBiVI TIpaKkTUIli 3BepTajiacsl yBsara
Ha Te, IO O0CSAT MOBHOBa’keHb 3a-
XVICHVIKa IIOJIO 3/1iICHEHHS 3aXVICTY
MiJI03PIOBAHOTO,  OOBMHYBaYeHOrO
¢ oOMexeHMM i He BiImoBifIae 3aca-
JlaM PiBHOCTi CTOpPiH, 3MarajIbHOCTi
Toro. OyfHaK GUIBIIICTE 3aITPOITOHO-
BaHVX peKOMeH/IAITil i ITPOITO3MIIivt
3aJIMIIAIOTECS  HeBIIPOBA/IKEHVIMIL
Hamry ysary npusepTae rmpobiiema-
TWKa OTPUMaHHs JJOKa3iB CTOPOHOIO
3aXWUCTy B KpUMiHaJIbHOMY IIpOBa-
JIKeHHI Ha BCiX eTariax 3/1iViICHeHHs
3axmcTy. Y 383Ky 3 IIIM MeTy CTaT-
Ti cdopMyIIbOBaHO SK 3CyBaHHS

CTaHy  3aKOHOjaBuoro  3abes-
redeHHs ~ OTPMMaHHs  JIOKas3iB
3aXVCHMKOM Yy  KPUMiHAJIBHOMY

TpOoBa/KeHHi, BUCY HeHHSI TTPOTIO31-
i 10710 BIOCKOHAJIEHHsI CHUCTeMU

KPUMIHAJIBHOIO  IIPOLIeCyasIbHOro
3aKOHOIABCTBA.

Ha mifcTaBi IIPOBEIeHOTO
y3arajibHeHHs TEOPETUUHMX

HampalfoBaHb, 3 ypaxXyBaHHIM
Cy4acHMX TIOTpeD IIpaBO3axMCHOL
NpakTuKy, chOopMyIbOBaHO IIPO-
TIO3UIIIT TIIOI0 BHECEHHS 3MiH [10
3axony Yxpaiau «[Ipo ajpoxary-
Py Ta aJBOKATChKY MisJIbHICTH»,
a TaKOX BUCBITJIEHO aBTOPChKe
GaueHHs ITIOI0 OKPEMMX aCIeKTiB
OTpUMaHHS JOKa3iB 3aXVICHUKOM Y
KpUMiHaJIbHOMY TTPOBaJI)KeHHi.
Kirrouosi  croBa:  KpuMiHasIbHe
mpoliecyasibHe 3aKOHOJIaBCTBO, KPU-
MiHajIbHe TTPOBa/KeHHs, CTOpPOHA
3aXVICTy, 3aXVICHVK, TIOBHOBaYKeHHsI,
IIpaBO3aXVCHe PO3CIi/IyBaHHSI.
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Criminal procedure legislation as well as provisions of international legal
agreements declare the possibility of the defense counsel’s participation in a
criminal proceeding, the principle of arms equality, therefore, it is important
to intensify both theoretical research into the provision and full implementa-
tion of the principle of legal defense in a criminal proceeding, including the
principle of parties’ adversariality, and the development of practical guide-
lines for their application in human rights activities.

Analysis of Essential Research and Publications. Researchers increasingly
emphasize the study of the issue related to obtaining (collecting) evidence by
both the prosecution and the defense party. As for the defense party, aspects
of his/her practical activity in the context of obtaining evidence became the
subject of multidisciplinary research by V. O. Popeliushko 3, M. O. Kalinovs-
ka“, A. V. Krushenytskyi?, O. V. Masliuk ¢, V. O. Soloviov 7 at el.

The papers by O. L. Dulskyi 8 M. Y. Kulyk, Yu. V. Tereshchenko,
A. S. Bondarchuk ° at el. outline the latest studies in collecting evidence by
the defense party. However, despite the considerable work of scholars, we
highlight that these papers have not fully addressed the issues arising daily
in the human rights activities of lawyers, which require further research and
resolution.

The Article Purpose is to learn about the state of legislative support for
obtaining evidence in a criminal proceeding by the defense party, to develop
proposals for improving criminal procedure legislation.

Main Content Presentation. With the adoption of the Criminal Procedure
Code of Ukraine in 2012, there have been significant changes in conduct-
ing criminal proceedings. First of all, procedural rights of all participants in
a criminal proceeding, including the defense party, have changed. However,
from the S. A. Krushynskyi’s perspective, based on the analysis of the provi-
sions of Article 93 of the Criminal Procedure Code of Ukraine, the type and
possibilities of the legal means provided by the legislature to the parties to a
criminal procceding for the purpose of collecting evidence are disproportion-
ate. In this regard, the scientist notes that although the legislature has granted
the defense party the right to obtain evidence, it has already significantly lim-
ited his/her in means of exercising this right '°.

To a certain extent, we agree with the outlined view, but it should also be
emphasized that if the defense counsel is entitled with the right to conduct
investigative (search) actions, it will be difficult to control the progress and
direction of pre-trial investigation. Having granted the right to conduct inves-
tigative (search) actions, the issue of conducting covert investigative (search)
actions becomes relevant. If a lawyer acquires the status of a defense coun-
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sel, he/she can familiarize himself/herself with criminal case files and on the
basis thereof, in agreement with the suspect, the accused, formulate a cor-
responding position of the defense counsel. In addition, a criminal proceed-
ing has absolutely fair purposes and ideas that are in line with international
human rights standards. And although the prosecution bears the burden of
proof, this does not in any way limit the ability of the defense counsel to en-
sure that the objectives of a criminal proceeding are met. As far as the pre-
sumption of innocence is concerned, it can be stated that the defense counsel
has every opportunity to ensure the protection of his/her rights and the res-
toration of his/her violated rights and legitimate interests. It is only necessary
to make full use of the authority guaranteed to him/her by the criminal proce-
dure rules. At the same time, we emphasize that we believe it is necessary to
consider the expansion of defense counsel’s authority only in the context of
implementing measures to obtain exculpatory evidence. However, this issue
is controversial and requires individual multidisciplinary studies.

Activities of a defense counsel in the course of obtaining evidence can of-
ten play a crucial role for the fate of his/her client. His/her participation in the
process of obtaining evidence, especially at the stage of choosing a measure
of restraint at the pre-trial investigation stage, is no exception to this situa-
tion. According to the legal literature, the main task of the defense counsel
at the stage of deciding on the choice of a measure of restraint against the
suspect is to be increasingly active in collecting factual data as soon as possi-
ble. The availability of such data may contribute to the decision on granting a
motion for a measure of restraint ''. At this stage, another area of activity is to
demonstrate to the court the appropriateness of using the softest measure of
restraint rather than a more severe one 2.

What is more, we consider expedient the position of M. O. Kalinovska that
the proving activity of the defense counsel can be aimed at:

1) refuting the suspicion validity and the sufficiency of the totality of evi-
dence for suspecting a person of committing a criminal offense;

2) the presence of a risk (risks) set forth in Part 1 of Art. 177 of the Crimi-
nal Procedure Code of Ukraine;

3) refuting the existence of a special basis for applying a measure of re-
straint;

4) expressing one’s legal position on the possibility of applying measures
of restraint in totality or their specific type (for example, by proving the exis-
tence of circumstances that testify to the sufficiency of applying a softer mea-
sure of restraint) 3.

We support the view that there are limited opportunities to exercise the
suspect’s right to present items, documents, and testimony of other persons
to refute the prosecutor’s arguments justifying the motion for a measure of
restraint. Moreover, given that in 71% of the cases we studied, a measure of
restraint was chosen within 72 hours of the person’s arrest, it should be em-
phasized that this right can be exercised to a greater extent by the defense
counsel than by the suspect himself/herself, who is held in a temporary de-
tention center from the moment of arrest until the motion is considered. This
situation once again demonstrates the importance of defense counsel’s par-
ticipation in a criminal proceeding.

We share the view that during consideration of the motion for the appli-
cation of a measure of restraint there is a problem of the suspect exercising
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EINHOLUNG VON

BEWEISEN DURCH DIE
VERTEIDIGUNGSPARTEI:
SEPARATE WEGE ZUR LOSUNG
BESTEHENDER PROBLEME

Eine wichtige Rolle bei der
Umsetzung internationaler
Standards im Bereich des Schutzes
der Menschenrechte und
Grundfreiheiten spielt der
Verteidiger. In der juristischen
Literatur und in der gerichtlichen
Praxis wird mehrfach darauf hin-
gewiesen, dass der Umfang der
Befugnisse des Verteidigers zur
Verteidigung des Verdachtigen
oder Angeklagten begrenzt ist
und nicht den Grundsitzen
der Parteiengleichheit, des
Wettbewerbs — usw.  entspricht.
Die meisten der vorgeschlagenen
Empfehlungen und Vorschlige
werden jedoch noch nicht um-
gesetzt.  Wir richten unsere
Aufmerksamkeit auf die Frage
der Beweiserhebung durch die
Verteidigung im Strafverfahren
in allen Phasen der Verteidigung.
In diesem Zusammenhang wird
der Zweck des Artikels darin
formuliert, den Stand der gesetz-
geberischen  Unterstiitzung  fiir
die Beweiserhebung durch einen
Verteidiger in Strafverfahren zu
kliren und einen Vorschlag zur
Verbesserung des Systems der
Strafprozessgesetzgebung vorzu-

legen.

Auf  der  Grundlage der
Verallgemeinerung theore-
tischer Entwicklungen und
unter Berticksichtigung der
modernen Bediirfnisse der
Menschenrechtspraxis wurden

Vorschlage fiir Anderungen des
Gesetzes der Ukraine ,Uber
Interessenvertretung und
Interessenvertretung”  formuliert
und die Vision des Autors hin-
sichtlich  bestimmter  Aspekte
der Beweiserhebung durch a
Verteidiger im Strafverfahren wur-
de hervorgehoben.

Schlisselworter:
Strafprozessrecht, Strafverfahren,
Verteidigungspartei,  Verteidiger,
Behorde, Menschenrechtsunter-
suchung.
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OBTENTION DE PREUVES PAR
LA PARTIE DE LA DEFENSE :
MOYENS SEPARES DE
RESOUDRE LES PROBLEMES
EXISTANTS

Le défenseur joue un role im-
portant dans la mise en ceuvre
des normes internationales dans
le domaine de la protection des
droits de 'homme et des libertés
fondamentales. Plus d'une fois dans
la littérature juridique et dans la
pratique judiciaire, 'attention a été
attirée sur le fait que 1'étendue des
pouvoirs de l'avocat de la défense
pour défendre le suspect ou lac-
cusé est limitée et ne répond pas
aux principes d’égalité des parties,
de concurrence, etc. Cependant,
la plupart des recommandations
et suggestions proposées restent
lettre morte. Notre attention est
attirée sur la question de 'obtention
de preuves par la défense dans le
cadre d'une procédure pénale a
tous les stades de la défense. A cet
égard, l'objectif de l'article est de
clarifier l'état du soutien législatif
a l'obtention de preuves par un
avocat de la défense dans le cadre
d'une procédure pénale, en pré-
sentant une proposition visant a
améliorer le systeme de législation
de procédure pénale.

Sur la base de la généralisation
des développements théoriques,
en tenant compte des besoins mo-
dernes de la pratique des droits de
I'homme, des propositions d’amen-
dements a la loi ukrainienne « sur
le plaidoyer et le plaidoyer » ont été
formulées, et la vision de l'auteur
concernant certains aspects de I'ob-
tention de preuves par un l'avocat
de la défense dans les procédures
pénales a été souligné.

Mots clés : législation procé-

durale pénale, procédure pénale,
partie de la défense, défenseur,
autorité, enquéte sur les droits de
I’'homme.
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the right to present testimony of other persons in order to refute the prosecu-
tor’s arguments 14, which is envisaged in clause 6, Part 2 of Art. 193 of the
Criminal Procedure Code of Ukraine 15. Given that clause 7 of Part 2 of this
Article stipulates the right to “file a motion to summon and examine witness-
es whose testimonies can be important for deciding issues considered” 16,
we believe that the wording “to provide ... testimony of other persons to re-
fute the prosecutor’s arguments” should be excluded from the provisions of
clause 6 of Part 2 of Article 193 of the Criminal Procedure Code of Ukraine. It
should also be emphasized that this wording does not have a significant neg-
ative impact on the compliance with the procedures for obtaining (collecting)
evidence, given the provisions of Art. 93, para. 7, part 2 of Art. 193 of the
Criminal Procedure Code of Ukraine.

Stressing the importance of full protection at the stage of choosing a mea-
sure of restraint for a suspect, we note that under Part 1 of Article 178 of the
Criminal Procedure Code of Ukraine, when choosing a measure of restraint,
the court takes into account not only available evidence concerning the com-
mission of criminal offence by the suspect or accused, but also a number of
other circumstances. A crucial role is fulfilled by the following: state of health
of the suspect or accused; firmness of social relations the suspect or accused
has in the place of his/her permanent residence, including whether he/she
has a family and dependants; whether the suspect or accused has the place
of permanent employment or study; reputation of the suspect or accused,;
his/her property status, etc. 17. We are of the view that only a suspect can
properly and objectively testify to the existence of the mentioned circum-
stances and clarify certain information about them. Moreover, investigators
and prosecutors rarely direct their procedural capabilities to clarify these
facts. Therefore, it is undoubtedly the defense counsel who, when conduct-
ing defense by appointment or on the basis of a corresponding agreement,
should be as active as possible in finding out the specified information and
circumstances and bringing them to the attention of the investigating judge
and the prosecutor.

As for the practical ways to obtain needed information and documents
that will certify circumstances to be proved or relevant to the objectives of
a criminal proceeding, it is worth noting that following the provisions of the
current legislation, it is permissible to:

1) obtain and demand information and documents by submitting a law-
yer’'s motion in conformity with the procedure envisaged in the Law of
Ukraine On the Bar and Legal Practice;

2) gain temporary access to things and documents on the basis of inves-
tigating judge’s decision (by applying the legal procedure set forth in Chapter
15 of the Criminal Procedure Code of Ukraine).

We do not agree that the second method of obtaining access to things
and documents cannot be implemented 18, in practice, because positive
examples of resolving these problems are quite common in judicial practice.
Moreover, the use of alawyer’s request as a way to obtain information is limited
in terms of requesting copies of documents containing secrets protected by

1 KayiHoBcbka A. B. [lokasyBaHHS y KpMMiHaJIbHOMY IIpOBa/PKeHHI Ha CTajil [10CyZOBOrO
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law. We agree that in this case, it is almost impossible to fulfill the defense
task without applying a measure to ensure a criminal proceeding *°.

The importance of the defender’s role in refuting suspicion cannot
be ignored. An indispensable prerequisite for carrying out such activity
is its “performance ... on a professional basis, that is, according to certain
professional standards and taking into account the responsibility envisaged
by law for their improper observance” 2°. We are of the opinion that in its
essential aspect it is similar to a human rights investigation associated with
active and proactive collection of information and recording of exculpatory
evidence. This once again confirms the fact that a defense counsel must
actively participate in a criminal proceeding and, using the possibilities of
criminal procedure proof, take measures to objectively, fully and impartially
establish the circumstances of a criminal offense.

Taking into account the current trends in the development of society,
we believe that one of the most urgent issues concerning the expansion of
the lawyer’s rights, and thus the authority of the defender in criminal pro-
ceedings, should be the consolidation of the right to inspect computer data.
This is due to the fact that unlawful activities, as well as most types of society
members’ activities, are accompanied by rapid development and reflection
in the digital space. The scientific literature rightly notes that “almost every
person today uses multiple digital devices and has access to multiple digi-
tal services on a daily basis. This results in accumulation of a large number
of digital traces in everyday life, increasing the likelihood of leaving digital
traces in the event of a crime” 2!. Thus, the development of effective tools for
detection, seizure and examination of digital evidence is a pressing issue not
only for law enforcement, but also for human rights activities.

Given that Open Source Intelligence (a method of gathering information
from public or other open sources: OSINT) 22 is becoming a promising way
to obtain factual data, it is important to provide for a real possibility of its use
by lawyers at the legislative level.

Therefore, in view of the fact that there is an acute need for adapting hu-
man rights activities to the use of modern digital methods of establishing
facts and analyzing digital information, especially photos and videos taken
on smartphones and other mobile devices, we deem it expedient that the
provisions of Art. 20 of the Law of Ukraine On the Bar and Legal Practice
should also be amended. In our view, clause 11 of Part 1 of this Article should
be reworded as follows: “to inspect computer data by displaying this informa-
tion in a form suitable for perceiving its content (by means of video record-
ing, filming and/or video recording of the screen, use of electronic means,
photography, etc., or in paper form)”. In view of the above, clause 12, Part 1,
Article 20 of the Law of Ukraine On the Bar and Legal Practice should be for-
mulated as follows: “use other rights envisaged in this Law and other laws 2.

Conclusions. Thus, the defense counsel plays an essential role in the de-
fense of a person who has acquired the status of a suspect or accused. Le-
gal literature and court practice have repeatedly emphasized the fact that the
scope of defense counsel’s authority to defend a suspect or accused person is
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Dmytro Tsyplitskyi

UZYSKANIE DOWODOW
PRZEZ OBRONE: ODDZIELNE
SPOSOBY ROZWIAZANIA
ISTNIEJACYCH PROBLEMOW

Wazna role we wdrazaniu
miedzynarodowych standardéw w
zakresie ochrony praw czlowieka i
podstawowych wolnosci odgrywa
obronca. Niejednokrotnie ~ w
literaturze prawniczej i praktyce
sadowej zwracano uwage na fakt,
ze zakres uprawnien obroncy
do obrony podejrzanego lub
oskarzonego jest  ograniczony
i nie spelnia zasad réwnosci
stron, konkurencji itp. Wigkszos¢
proponowanych zalecen i sugestii
pozostaje jednak niezrealizowana.
Naszg uwage zwraca problematyka
pozyskiwania dowodow  przez
obrone w postepowaniu karnym na
wszystkich etapach obrony. W tym
zakresie cel artykutu sformutowano
jako wyjasnienie stanu prawnego
wsparcia uzyskiwania materiatu
dowodowego przez obrorice
w postepowaniu karnym,
przedstawienie propozycji uspraw-
nienia systemu prawodawstwa
procesowego karnego.

Na  podstawie
opracowan teoretycznych,
uwzgledniajac wspolczesne
potrzeby praktyki praw czlowieka,
sformutowano propozycje
nowelizacji ~ Ustawy  Ukrainy
,O rzecznictwie i adwokacie”, a
takze autorska wizje dotyczaca
niektorych aspektow pozyskiwania
dowodéw przez osobe Podkreslono
obronce w postepowaniu karnym.

Stowa kluczowe: prawo karne
procesowe, postepowanie karne,
strona obrony, obronca, organ,
dochodzenie  dotyczace  praw
cztowieka.

uogoélnienia
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limited and does not comply with the principles of equality of arms, adversar-
iality, etc. However, the majority of recommendations and proposals remain
unimplemented.

Relying on analysis results of investigative, judicial and human rights
practice, we are sure that defense counsels’ activity in using methods of ob-
taining evidence provided for by law is inadequate and needs to be intensified.
Thus, despite criticism about the impossibility of the defense counsel to ob-
tain temporary access to things and documents, it should be emphasized that
individual defense counsels do not use this opportunity to the fullest, because
sometimes they simply do not take appropriate measures to implement this
measure to ensure a criminal proceeding. The activity of individual defense
counsels at the stage of choosing a measure of restraint is insufficient, be-
cause those circumstances that can lead to choosing a softer measure simply
do not become the subject of their criminal procedure proof.

We are of the view that the current trends in society’s development bring
up the issue of recording factual data from the digital space as a way to ob-
tain evidence in a criminal proceeding. It is proposed to amend Art. 20 of the
Law of Ukraine On the Bar and Legal Practice, in particular, clause 11, Part
1 of this Article should be restated as follows: “to inspect computer data by
displaying this information in a form suitable for perceiving its content (by
means of video recording, filming and/or video recording of the screen, use of
electronic means, photography, etc., or in paper form)”, and clause 12 should
stipulate the wording that is currently in force for clause 11. We believe that
the issues addressed by us are relevant and therefore require further in-depth
research.
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