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Abstract. The research paper considers provisions of the current
criminal procedural legislation of Ukraine, current developments in criminal
procedure science, issues of participation of the defense counsel in criminal
proceedings on criminal offenses in the field of official activities, in particular
while collection, assessment and provision of evidence. The idea concept
has been clarified: the main place in ensuring fair justice, in particular in
criminal proceedings on crimes in the field of official activities, belongs to
a professional defense counsel, that is, a qualified advocate who possesses
professional knowledge and practical work skills. On this basis, it has been
summarized that only advocacy is founded on verification of professional
knowledge, compliance with the Rules of Advocate’s Ethics, disciplinary
responsibility, etc.

Keywords: advocate, defense counsel, criminal proceedings, criminal
offense, evidence, pre-trial investigation.

Introduction. Multi-scale socioeconomic transformations of the
last decade going on within the framework of the main direction for the
establishment of democratic legal state in Ukraine, led to the need to not only
firmly oppose any negative manifestations, but also to further strengthen
constitutional rights, freedoms and interests of an individuals, including
those, who, due to particular circumstances, turned out to be involved in the
field of criminal procedural activities.

Legislative acts and by-laws, newly-created or significantly restructured,
are increasingly filled with human rights and ethical content, which should
permeate all law enforcement activities of bodies and persons who carry out
criminal proceedings, protect and provide legal aid to those who are accused
of committing criminal offenses in the field of official activities.

In 1950 the Council of Europe recognised the importance of the defence
lawyer’s role in the criminal justice process in The European Convention on
Human Rights'. This is an international treaty that protects of the human
rights and fundamental freedoms of citizens of member states of the Council
of Europe. Article 6 is the provision that protects the right to a fair trial; of
particular interest to this thesis is Article 6(3)(c). This provision allows a
defendant to either defend himself or be defended through legal assistance of
his choosing. Should he not be able afford legal assistance, it is to be given to
him free when it is in the interests of justice. It is clear from the drafting of this

! This was formally known as The Convention for the Protection of Human Rights and Fundamental

Freedoms
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provision that the defence lawyer had an integral part to play in the criminal
justice process?.

Current period of legal science development in Ukraine is associated
with the need to solve a number of issues, among which a special place is
occupied by study and creative analysis of scientific developments, ways
of using scientific and technical achievements, identification of promising
research areas, etc.’.

Analysis of publications where this problem solution is initiated. In a
broad sense, the majority of researchers dedicated research papers to the
issue concerning capabilities of the defense counsel while application of
measures supporting criminal proceedings during pre-trial investigation
of criminal offenses, in particular: A. M. Biriukov, T. V. Varfolomeieva,
T.B.Vilchyk, Yu.O.Hurdzhi,V.H.Drozda,Ya.P.Zeikan,O.V.Kaplina,O.M.Kliuiev,
O. P. Kuchynska, O. V. Malakhova, V. V. Nazarova, T. V. Omelchenko,
A. 1. Paliukha, M. A. Pohoretskyi, V. M. Tertyshnyk, A. M. Tytova,
N. Ye. Filipenko, V. [. Farynnyk, V. V. Shendryk, M. Ye. Shumylo,
Yu. P. Yanovych, O. O. Yukhno and others*.

However, a great number of scientists developed one or more aspects of
the raised problematics, thus not resolving the issue in a comprehensive and
integrated way. The issue of scientific and practical evaluation of certain rules
of the current Criminal Procedural Code of Ukraine governing procedural
capabilities of the defense counsel should be stressed and further developed.

Aim. The aim of the article is to study theoretical and practical issues
associated with participation of the defense counsel in criminal proceedings
regarding criminal offenses in the field of official activities, identification
of problematic aspects and development on its basis of evidence-based
proposals for improving criminal procedural legislation and its practical
application.

Results and discussion. The current Criminal Procedural Code of Ukraine
introduced conceptually new approaches to regulatory control of legal
procedures related to application of measures ensuring criminal proceedings
and its efficiency. This is manifested, in particular, in: exceptional nature of
its application, legislative coverage of grounds and conditions for choosing,
altering and terminating these measures, as well as sufficiently precise legal
regulation of the procedure for consideration and resolution of corresponding
issues. Reinforcement of mechanisms for protection of rights and freedoms of
participants in criminal proceedings from illegal and groundless restrictions
was preceded by a long and gradual empowerment of the court in making
relevant decisions not only within court proceedings but also during pre-
trial investigation. Throughout the civilized world, immunity of a person
is recognized as one of the essential principles of society development.
Constitutions of many countries, in compliance with the Convention for the
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Onexcinn KYUEP

MOXXJIMBOCTI 3AXMCHMKA
I YAC JOCYJOBOIO
PO3CJIITYBAHHSI
KPUMIHAJIBHMX
IIPABOIIOPYIIIEHD Y CPEPI
CJTY>KBOBOI AISVTIBHOCTI

VY crarTi, 3 ypaxyBaHHSM IIO-
JIOXKeHb YMHHOTO KpVIMiHaHbHOFO
IpoliecyaabHOTO 3aKOHO/IaBCTBa
Vkpaiau, cydacHUX po3poOOK Ha-
YKU KPUMiHaJIbHOTO TIPOIlecy po3-
IJISHYTO TIpo0JieMu ydacTi ajiBo-
KaTa-3aXMCHUKA Y KpPUMiHaJIBHVIX
TIPOBa/IKeHHSX ITIOfI0 KPUMiHaIIb-
HUX IIPaBOIIOPYIIeHb y cdpepi crryx-
GoBoi J1isJIPHOCTI, 30KpeMa, IIpu
30MpaHHi, OLIHI Ta HagaHHI J10-
kasiB. CdopmysbosaHo irero, 1m0
OCHOBHe Micle y 3abesneueHHi
CTIpaBeyiJIMBOro  MPaBOCYJIsA, 30-
KpeMa, y KpuUMiHaJIbHUX IIpoBa-
JDKeHHSIX IIPO 3JI0YMHU Yy ccl:)epi
Cny)KGOBo'i iSUTBHOCTI, HaJIeXWUTh
came T1podeciiHOMY  3aXVCHUKY,
ToOTO KBastidpikoBaHOMY — aJIBOKa-
Ty, AKU Mae Tpodeciiiii 3HaHHS
Ta HaBUYKM IIPaKTUYHOI poboTu.
Ha mipgcrasi mporo pesromMoBaHO,
10 JIVIIIe aJiBOKaTChKa JTisITHHICTD
IPYHTYEThCSI Ha TepeBipiii mpode-
cirtHMX 3HaHb, JoTpyuMaHHi [Ipasyn
a7IBOKATCBKOI eTVUKM, IVCIIUILTIHAp-
HOI BigmosimasbHOCTI. BusHaueHo
rporiecyaiabHi 0cobnmMBoCTi ydacTi
3axXVICHVMKa TPV 3aCTOCYBaHHI 3ax0-
niB  3abesriedeHHs KpUMiHaIBHOIO
MIPOBaJI)KeHHs, Y TOMYy YMCIIi 3aIio-
OixkHi 3axomam. YV KOHTEKCTI BUBYEH-
Hl IIbOTO TIMTaHHS, 3 ypaxXyBaHHIM
HayKOBVIX TOYOK 30py Ta BJIaCHOI'O
MPaKTUYHOTO JIOCBiITy, 3a3HavYacTh-
Csl, IO 3aXMCHWK TIOBMHEH MaTu
Oispire 4vacy Jjisl O3HaviOMJIEHHS 3
KJIOTIOTAaHHSIM ITPO  3aCTOCYBaHHS
3ar1061KHOTO 3aX0/1y, HiX Iie riepei-
6a‘IeHO UYMHHVMM 3aKOHO/1aBCTBOM.
3okpeMa, [JIg IlepeqdacHOrO Ta
SIKICHOTO BWIBYEHHSI TaKOTO KJIO-
MoTaHHs Ta MaTepiasiB, SKUMU
00T pyHTOBYETBCS 3aCTOCYBaHHS
BIi/IIIOBIZIHOTO 3aII00iKHOrO 3aXOZy,
PpalioHaIbBHUM € HaJlaHHS 1X 3aXWc-
HUKY He Ti3Hinre 24 ropuH 10 1mo-
YaTKy po3IJIsily KJIOIOTaHHS B Cy/Ii.
IlinTpuMaHO HayKoBy inero, rpep-
CTaBJIeHy CY/IOBOIO  ITPaKTUKOIO,
IIIOJI0 3aKOHHOCTi 3MIiViCHeHHS BU-
KJIMKY 0cobu 110 TesiedoHy, 30Kpe-
Ma uepe3 MoOinbHI momaTku Viber
ta WhatsApp, 3a Takux ymos: 1) y
MaTepiajlax KpUMiHaJbHOTO ITpO-
BaJl)KeHHsI TIOTIepeHbO HaJIeXKHUM
umnHOM 3adikcoBaHO —HaJIeXHICTH
ocobi mesHOro HOMepa TesiedpoHY;
2) ocobi HamaHa Best HeoOXiTHa iH-
dopwmariis, sika Mae OyTn 3a3HaueHa
Y TIOPSTIKY JIEHHOMY T1PO BUKJIUK; 3)
HiITBepIXKeHHs oflep)KaHHS BifIo-
BiJTHOIO 0cOo0OI0 Takoi iHdopmariii.
TlinkpecieHo, 1m0  00OB'SI3KOBOIO
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YMOBOIO YCyHEHHs 3 TIOcajiyi CJIijT
BiIHOCUTW HasBHICTb 3B'A3KY MiX
mpodeciitHo0  JIisUIbHICTIO  ITifI-
03pIOBaHOro, OOBVHYBayeHOro Ta
iHKpUMiHOBaHMM VIOMYy KpUMiHaIb-
HUM HpaBOHOpyLHeHH}[M.

Kirrouosi cjoBa: ajBokart, 3axmc-
HUK, KpuMiHaJIbHe ITPOBaJIKeHHS,
KpVIMiHa]’IbHe HpaBOHOpyLHeHHH,
JIOKa3¥, OCYI0Be PO3CITiyBaHHS.
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Protection of Human Rights and Fundamental Freedoms, not only declare
this important provision, but also clearly support its real implementation.
Article 29 of Ukrainian Constitution declares this very principle® to be one of
the essential as well.

In conformity with Section 2 of Art. 131 of the Criminal Procedural Code
of Ukraine, the following shall be measures to ensure criminal proceedings:
1) summons by investigator, public prosecutor, court summons and
compelled appearance; 2) imposition of pecuniary penalty; 3) temporary
restriction on a special right; 4) suspension from position; 4!) temporary
suspension of a judge from justice administration 5) provisional access to
objects and documents; 6) provisional seizure of property; 7) attachment of
property; 8) apprehension of a person; 9) preventive measures®.

According to the general rule, measures to ensure criminal proceedings
are applied based on the decision of the investigating judge or the court.
However, the Criminal Procedural Code of Ukraine stipulates exceptional
cases when individual measures are applied to a person by an investigator
or prosecutor (summons based on Article 133 of the Criminal Procedural
Code of Ukraine), competent official (apprehension based on Article 208 of
the Criminal Procedural Code of Ukraine), anyone who is not an authorized
official (legal apprehension under Article 207 of the Criminal Procedural
Code of Ukraine).

Article 132 of the Criminal Procedural Code of Ukraine lays down general
application rules for all measures of ensuring criminal proceedings, and
it is these provisions of the law that ensure their unity as a legal institution.
At the same time, individual types of securing measures defined in the
Criminal Procedural Code of Ukraine have an essence and implementation
mechanism that differ them from the general model of ensuring criminal
proceedings’. Each of them has its own purpose which stems from their
essence: creation of appropriate conditions for evidence collection by parties
in criminal proceedings (provisional access to objects and documents),
provision of a civil claim (attachment of property), ensuring proper behaviour
of participants in criminal proceedings (summons by investigator, public
prosecutor, court summons and compelled appearance; imposition of
pecuniary penalty; suspension from position; temporary restriction on a
special right, preventive measures), etc. This approach is logical and much
more perfect than the one outlined in the Criminal Procedural Code dated
1960, where rules governing the application procedure of these measures
were included in different sections of the legal regulation (excluding restraint
measures), however, it still raises certain concerns.

Definition of a person’s summons provided in a measure (Section 11 of
the Criminal Procedural Code of Ukraine) actually equated it to measures of
a coercive nature. Individual researchers also characterize it as a measure®
where there are certain restrictions as to the rights and freedoms of a
person. Upon receiving summons from the investigator, public prosecutor,
investigating judge, court, a person is obliged to appear before an official at
the specified time, day, month, year and place of arrival. An individual must
adjust (postpone or cancel) their plans and appear when summoned. Article
138 of the Criminal Procedural Code of Ukraine stipulates valid reasons for
non-compliance with court summons: 1) apprehension, custody, or service

° [y6iska I. B. [disutbHicTh ajiBoKaTa B CTa/Iii JOCYI0BOTO PO3CIIiIyBaHHS: INC. ...

nHayk: 12.00.09. Kuis, 2017. C. 16.
®  KpuMiHaIBbHMII ITpOIeCyaabHIUIT Kofmeke Ykpairm: Bim 13.04.2012 Ne 4651-VI. URL: https://
zakon.rada.gov.ua/laws/show/4651-17#Text.
3asTyp B. A. OcobnmBocTi I0KasyBaHHs IIPY PO3IIIsAIL Ta BUPIIeHH] CJIIYMM Cy/IIer0 Ta Cy10M
KJIOTIOTaHb TIPO 3aCTOCYBAaHHS 3axofiiB 3abesredeHHs KPMMIHaIBHOTO TPOBA/KeHHS: JNC. ...
Kasz, ropuy. Hayk: 12.00.09. Opeca, 2017. C. 121
Bonpapenko O. Buxsmmk ocobu 3a KpyMiHaIEHUM IIPOLIECyaIbHUM 3aKOHOIABCTBOM YKpaiHU.
Bicnux npoxypamypu. 2013. Ne 12. C. 67.
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of punishment; 2) restriction of the freedom of movement under law or based
on court’s decision; 3) force-majeure circumstances (epidemics, military
hostilities, floods or any other similar disasters); 4) absence of the summoned
person in the place of residence during prolonged time due to official
mission, travel, etc.; 5) serious disease or sojourn in a medical establishment
in connection with treatment or pregnancy, on condition of impossibility
to temporarily leave the establishment; 6) death of close relatives, family
members, or any other close persons, or a serious threat to their life;
7) untimely receipt of the summons; 8) other circumstances objectively
preventing appearance of a person on summons.

There are two types of consequences of non-appearance on summons:

of material nature - imposition of pecuniary penalty (Section 1, Article
139, Criminal Procedural Code of Ukraine);

of personal nature (restriction of personal freedom) - compelled
appearance (Section 2 Article 139 of the Criminal Procedural Code of
Ukraine).

Both imposition of pecuniary penalty (Chapter 12 of the Criminal
Procedural Code of Ukraine) and enforcement of summons (Articles 140-143
of the Criminal Procedural Code of Ukraine) are possible only on the basis of
decision issued by the investigating judge or court upon the availability of the
following obligatory conditions:

1) a person who has been summoned according to the procedure set forth
in the present Code (in particular, presence of confirmation of receipt of the
court summons or of learning its content in other way);

2) failure to appear on summons without valid reason or did not inform on
reasons for his non-appearance.

According to Section 1 Article 135 of the Criminal Procedural Code of
Ukraine, while pre-trial investigation of criminal offenses in the field of official
activities, the prosecution uses all available possibilities of summoning a
person to participate in procedural actions (sending summons by mail,
electronic mail or facsimile communication, by telephone or cable). Thus,
a question arises concerning legality of actions of the pre-trial investigation
body, the prosecutor in the case of sending a photocopy of the summons to
a person’s phone via various messengers (Viber, WhatsApp, Telegram) or via
a personal message in a social network account. Analysis of court practice
demonstrates an increased prevalence of the use of this type of summons.
Thus, according to the decision of the investigative judge of Prydniprovskyi
District Court of Cherkasy City of March 19, 2020, the investigator’s
motion of the Main Directorate of the National Police in Cherkasy Region
is satisfied concerning imposition of pecuniary penalty on a witness in
criminal proceedings. The judge concluded that summoning a person
to the investigator by phone (including via Viber and WhatsApp mobile
applications) is legal. On the contrary, the following should be reflected in
case files: belonging of phone number to a person; a person was provided
with all needed information that must be specified in the summons (Article
137 of the Criminal Procedural Code of Ukraine); a relevant person confirms
the receipt of such information®.

In the event of receiving summons, the latter must include information
enshrined in Art. 137 of the Criminal Procedural Code of Ukraine:

1) name and position of investigator, public prosecutor, investigating
judge, judge; name of the court which issues summons;

2) name and address of a court or other institution to which summons is
made, number of telephone or other communication means;

3) name (appellation) of the person who is summoned and his address;

¢ Yxsaa crigoro ey HpupHinposcskoro paonHoro cymy M. Yepkacy si 19.03.2020 y cripasi

Ne 711/1967/20. URL: https:/ /reyestr.court.gov.ua/Review /88315659.
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CAPABILITIES OF THE
DEFENSE COUNSEL WHILE
PRE-TRIAL INVESTIGATION
OF CRIMINAL OFFENSES

IN THE FIELD OF OFFICIAL
ACTIVITIES

The research paper considers
provisions of the current criminal
procedural legislation of Ukraine,
current developments in criminal
procedure  science, issues of
participation of the defense
counsel in criminal proceedings
on criminal offenses in the field
of official activities, in particular
while collection, evaluation
and provision of evidence. The
idea concept has been clarified:
the main place in ensuring fair
justice, in particular in criminal
proceedings on crimes in the field
of official activities, belongs to
the professional defense counsel,
that is, a qualified advocate who
possesses professional knowledge
and practical work skills. On this
basis, it has been summarized
that only advocacy is founded
on verification of professional
knowledge, = compliance  with
the Rules of Advocate’s Ethics,
disciplinary  responsibility, etc.
Procedural peculiarities of the
defense counsel’s participation
while application of measures
to ensure criminal proceedings,
including measures of restraint,
have been specified. In the context
of studying this issue, emphasizing
scientific views and own practical
experience, it is stressed that
the defense counsel should have
more time to familiarize himself
with the motion on application
of measure of restraint than is
stipulated in the current legislation.
In particular, for premature
and qualitative study of such a
motion and case files justifying
application of the corresponding
measure of restraint, it is rational
to provide them to the defense
counsel within 24 hourse before
the beginning of consideration of
the motion in court. The scientific
idea presented by judicial practice
as to legality of calling a person
by phone, in particular, via
Viber and WhatsApp apps, is
supported under the following
conditions: 1) case files of criminal
proceedings include information
on phone number ownership
which is properly documented;
2) a person is provided with all
needed information, which must
be specified in the agenda on
summoning; 3) confirmation of
receipt of such information by a
respective person. It is stressed
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that there should be connection
between professional activities of
the suspect, accused person, and
criminal offense he is charged
with, and it has to be viewed
as a mandatory condition for
suspension from office.

Key words: advocate, defense
counsel, criminal proceedings,
criminal offense, evidence, pre-trial
investigation.
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4) name (number) of the criminal proceedings in the framework of which
summons is issued;

5) current procedural status of the summoned person;

6) hour, date, month, year and place for appearance of the person
summoned;

7) procedural action (actions) for participation in which the person is
summoned;

8) consequences of failure to appear, with citing of the text of the relevant
provisions of law, including the possibility of applying compelled appearance
and conducting special pre-trial investigation or special judicial proceedings;

9) valid reasons specified by the present Code for which a person may not
appear in response to the summons, and the requirement to notify in advance
of the inability to appear;

10) signature of the investigator, public prosecutor, investigating judge,
judge who issued court summons.

Oftentimes, there are cases when the prosecution does not specify the
current procedural status of the summoned person. In particular, such
type of summons is sent to persons in respect of whom a written suspicion
notification is to be sent for committing official crime (however, the specified
status does not indicate that a person was not afraid of appearing before law
enforcement agencies).

In addition, as practice demonstrates, the investigator, inquirer or
prosecutor sometimes does not indicate in summons the procedural action
in which a person is summoned to participate. This usually happens with
the purpose of confusing the defense counsel and depriving the possibility
of qualitative preparation for one or another type of investigative or other
procedural action. In our viewpoint, failure to specify any kind of mandatory
data in the summons excludes the obligation of a person to appear (arrive at
the place) upon summons. In particular, this obligation does not take place
if summons is received or notified by other means later than three days after
the day when a person is obliged to appear upon summons.

In compliance with Section of Art. 144 of the Criminal Procedural Code of
Ukraine, pecuniary penalty may be imposed on participants in the criminal
proceedings for failure to fulfil their procedural duties in the cases and
amounts stipulated in the present Code. Participants in criminal proceedings
are “the parties to criminal proceedings, victim, his representative and legal
representative, civil plaintiff, his representative and legal representative,
civil defendant and his representative, representative of the legal person
in whose regard the proceedings are taken, third person, whose property
is subject of arrest, another person whose rights or legitimate interests are
restricted while pre-trial investigation, person considered to be surrendered
(extradited) to a foreign country, applicant, witness and his counsel, witness
of an investigative action, bailor, translator, expert, specialist, secretary of
court session, representative of probation authority, and bailiff” (paragraph
25, Section 1, Article 3 of the Criminal Procedural Code of Ukraine)'®. At
the same time, in accordance with Section 1 of Article 139 of the Criminal
Procedural Code of Ukraine, only the suspect, accused, witness, victim, civil
plaintiff, representative of a legal person in whose respect proceedings are
taken shall be subject to imposition of pecuniary penalty. In such a case,
the defense counsel is obliged to pay attention to the current procedural
status of a person, since the Criminal Procedural Code of Ukraine includes
an exhaustive list of participants in criminal proceedings against whom
pecuniary penalty may be imposed.

Suspension from office may be applied to a person who is suspected of
or charged with committing a crime (Section 1 of Article 154 of the Criminal

10
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Procedural Code of Ukraine). Analysis of the provisions of Chapter 14 of the
Criminal Procedural Code of Ukraine provides grounds for arguing that a
decision on temporary suspension of the judge from justice administration
can also be drawn in connection with bringing him to criminal liability for
committing any crime (regardless of severity).

An important point that the defense should take into consideration is the
subject: an official or a body authorized to make a decision on application of
this measure to ensure criminal proceedings.

Thus, according to a general rule, suspension from office shall be effected
on the grounds of the decision passed by the investigating judge in the course
of pre-trial investigation or by the court in the course of judicial proceedings
(Section 2 Article 154 of the Criminal Procedural Code of Ukraine). At the
same time, the matter of suspension from office of persons appointed by
the President of Ukraine shall be decided by the President of Ukraine on the
grounds of the public prosecutor’s motion in accordance with the procedure
set forth by law; suspension of a Director of the National Anti-Corruption
Bureau of Ukraine from his office shall be carried by the investigative judge
on the grounds of a reasoned motion of the Prosecutor General of Ukraine
in accordance with the procedure set forth by law; a member of the National
Agency for Prevention of Corruption: based on the motion of the Prosecutor
General or his Deputy Head of the Specialized Anti-Corruption Prosecutor’s
Office (Section 3 Art. 154, Section 1 Art. 155 of the Criminal Procedural
Code of Ukraine).

Temporary suspension of a judge from his office in connection with
bringing him to criminal liability shall be carried out by the Supreme Council
of Justice of Ukraine on the grounds of a reasoned motion of the Prosecutor
General of Ukraine or his deputy prosecutor in accordance with the procedure
set forth by law (Section 1 Article 155! of the Criminal Procedural Code of
Ukraine). Taking into consideration provisions of Art. 480 of the Criminal
Procedural Code of Ukraine (individuals subject to special procedure of
criminal proceedings), the scientific position of V.I. Farynnyk!!, our research
results concerning notification of suspicion under article Art. 481 of the
Criminal Procedural Code of Ukraine, we believe that the question of whether
the Prosecutor General or the prosecutor deputy has the status of procedural
head in criminal proceedings remains open; in conformity with paragraph 21
Section 2 of Art. 36 of the Criminal Procedural Code of Ukraine, and therefore
it t gives the right to exercise other powers envisaged in the present Code, in
particular, to file a motion on suspension from office of certain categories of
officials.

A copy of the prosecutor’s or investigator’s motion, upon agreement with
prosecutor, as well as case files justifying the motion, must be handed over
to a person who have acquired the procedural status of a suspect (during
pre-trial investigation) or an accused (while court proceedings) before send-
ing it to the body authorized to make a decision. This follows from require-
ments of paragraph 2 (2) Section 2 Article 155 of the Criminal Procedural
Code of Ukraine, documents which prove that the suspect or the accused was
provided with the copies of the motion and the materials which substantiate
the motion shall be attached to the motion. Failure of the investigator or pros-
ecutor to comply with this requirement will result in violation of general prin-
ciples of criminal proceedings envisaged by the criminal procedural law, in
particular, the right to defense, adversarial nature of parties, freedom to pres-

1 @apuuHMK B. I. BincropoHeHHs Bif 1Iocazii: KpyUMiHaIbHIT IIPOLIECy JIbHII actieKT. Haykobuii
Bicnux Hayionaavroeo yuibepcumemy JIIC Vipainu. Cepis: Exkonowmika, ITpaso. 2014. No 2 (65).
C. 166.
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OPPORTUNITES D’AVOCAT
LORS DE ENQUETE
PREJUDICIAIRE DES
INFRACTIONS PENALES DANS
LE DOMAINE DE UACTIVITE
DE BUREAU (Apercu)

Dans larticle, compte tenu
des dispositions de la législation
de procédure pénale actuelle de
I'Ukraine, des développements
modernes de la science de la
procédure pénale, des problemes
de la participation d’un avocat de
la défense aux procédures pénales
concernant des infractions pénales
dans le domaine de lactivité
officielle, en en particulier, lors de
la collecte, de I'évaluation et de la
fourniture de preuves sont pris en
compte. L'idée est formulée que la
place principale pour assurer une
justice équitable, en particulier dans
les procédures pénales concernant
des crimes dans le domaine de
l'activité officielle, appartient a
l'avocat professionnel, cest-a-dire
a un avocat qualifié qui possede
des connaissances professionnelles
et des compétences pratiques.
Sur cette base, il est résumé que
seule la plaidoirie est basée sur
la vérification des connaissances
professionnelles, le respect des
régles de déontologie de l'avocat
et la responsabilité disciplinaire.
Les caractéristiques procédurales
de la participation de l'avocat de la
défense a l'application des mesures
visant a garantir les poursuites
pénales, y compris les mesures
préventives ont été déterminées.
Dans le cadre de l'étude de cette
question, en tenant compte des
points de vue scientifiques et de
sa propre expérience pratique, il
est noté que le défenseur devrait
disposer de plus de temps pour
se familiariser avec la demande
d’application d'une mesure
préventive que ce qui est prévu par
l'actuel législation. En particulier,
pour l'étude précoce et de qualité
d'une telle requéte et des éléments
justifiant I'application de la mesure
préventive  correspondante, il
est rationnel de les fournir au
défenseur au plus tard 24 heures
avant le début de l'examen de la
requéte en cours. L'idée scientifique,
présentée par la pratique judiciaire,
concernant la légalité d'appeler
une personne par téléphone,
notamment via les applications
mobiles, savoir: Viber et WhatsApp
est soutenue, dans les conditions
suivantes : 1) la propriété d'un
certain numéro de téléphone a
une personne a été correctement
enregistré dans la procédure
pénale ; 2) personne regoit toutes
les informations nécessaires qui
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doivent étre précisées dans l'ordre
du jour de l'appel ; 3) confirmation
de la réception de ces informations
par la personne concernée. Il est fait
remarquer que l'existence d'un lien
entre lactivité professionnelle du
suspect, de l'accusé et l'infraction
pénale qui Iui est reprochée
doit étre considérée comme une

condition impérative pour la
révocation.

Mots-clés : avocat, défenseur,
procédure  pénale, infraction
pénale, preuve, enqueéte

préliminaire.
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ent their evidence to the court and prove the preponderance'™ of this evidence
before the court, etc.

When studying the content of motion and materials attached to it, the
defender should pay attention to its compliance with the requirements
of Section 2 of Article 155 of the Criminal Procedural Code of Ukraine.
The following must be stated in the motion: 1) short description of the
circumstances of a criminal offence in connection with which the motion is
made; 2) legal determination of the criminal offence with the indication of
the corresponding Article (paragraph of the Article) of the Law of Ukraine
on criminal liability; 3) statement of the circumstances which give grounds
to suspect the person of having committed criminal offence, and reference
to the circumstances; 4) office held by this person; 5) statement of the
circumstances which give grounds to believe that holding the office by the
suspect or the accused contributed to perpetration of criminal offence;
6) statement of the circumstances which give grounds to believe that the
suspect or the accused, if holding the office, will destroy or forge objects and
documents of essential importance for the pre-trial investigation, or exert
illegal influence on witnesses and other participants in criminal proceedings,
or otherwise illegally obstruct criminal proceedings; 7) list of witnesses whom
the investigator or the public prosecutor considers necessary to examine
during consideration of the motion. Non-compliance with the indicated
requirements of the Criminal Procedural Code of Ukraine results in returning
the motion to its initiator, and a relevant decision is made on it.

Let’s consider circumstances that the investigating judge and the court
are obliged to take into account when resolving the issue of suspension from
office or temporary suspension of a judge from administrating justice.

Firstly, it is legal grounds for suspending a judge from office. The
prosecution must prove that a person has the procedural status of a suspect,
accused person (in crime commission).

Secondly, it is sufficiency of evidence indicating criminal offence by a
judge.

Thirdly, proportionality in the application of such a measure of ensuring
criminal proceedings as suspension from office with those negative
consequences for a person (third parties) that may take place (non-fulfilment
of contractual obligations, leaving an enterprise without the knowledge of the
head, non-payment of wages, non-payment of taxes, termination of the court
in connection with judge’s temporary suspension from the administration
of justice, etc.). At the same time, as researchers and practitioners rightly
emphasize, the prosecutor must prove the existence of circumstances that
give grounds to believe that the very prolongation of the suspect’s stay in his
position will allow him to destroy or forge belongings and documents that
are significant for pre-trial investigation, to influence witnesses and other
participants in criminal proceedings using unlawful means or unlawfully
impede criminal proceedings in other ways!'3. Given the practical experience,
it should be stressed that in most cases the motion of the investigator,
prosecutor for suspension from office does not include distinct circumstances
that testify to the specified facts. From our perspective, in such a case,
the investigating judge, court should require relevant case files of criminal
proceedings, which prove the existence of the indicated circumstances.
Otherwise, this should be a reason for refusing to grant the motion.

As to the opportunities of unlawfully influencing witnesses, certain
observations should be made. The very concept of unlawful influence on

2 Tloniryitko B. M. OcobmmBocTi BifIcTOpPOHEHHS 0coOu Bijl IOcaju K 3aXoiy 3abesledeHHs

TMpoBa/DKeHHs B KPUMIHaJIbHMX CHpaBax i cripaBax PO aJIMiHICTpaTMBHI MPaBONOPYIIeHHs.
HaykoBuii Bicnux nybaiunoeo ma npubammoeo npaba. 2018. Bum. 3. T. 2. C. 158.

®apunnuk B. I. BincropoHeHHs Bij 1ocaiv: KpyMiHaJIbHWUV ITPOLIeCy albHUIL acrieKT. Hayxobui
Bicuux Hayionaavroeo ynibepcumemy JIIIC Vipainu. Cepis: Exkonowmixa, TTpaso. 2014. Ne 2 (65).
C. 166.
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a witness is a personal opinion, since particular opportunities to influence
depend on the suspect’s position, relationship between the witness and the
suspect, the suspect’s identity, and may take various forms (bribery, threats,
persuasion). There is a practice in which investigating judges while solving
this issue consider only the possibility of direct contact between the suspect
and the witness', or if we discuss this aspect more broadly: the possibility of
real systematic communication and being in certain well-established social
relations!.

As stressed by V. I. Farynnyk, initiation of application of the specified
measure cannot take place at a time when the suspect himself is on sick leave
or on vacation, since the very existence of the mentioned circumstances
contradicts the purpose of measure'® application. In our judgement,
existence of relationship between professional activity of the suspect and the
accused and crime he is charged with should also be included as a mandatory
condition for the application of the measure of ensuring criminal proceedings:
suspension from office. In particular, there is currently a practice when
investigating judges refuse to grant motions for suspension from office in
cases where a crime of which a person is suspected has no relation to the
position'” held by him.

Attachment of property in criminal proceedings on criminal offenses in
the field of official activities is a fairly common measure of ensuring criminal
proceedings. This is due to the fact that the majority of offenses included in
Chapter XVII of the Special Part of the Criminal Procedural Code of Ukraine,
in accordance with the note to Art. 45 of this Code, are classified as corrupt,
in this connection, the legislator stipulated property seizure. In view of the
above, in conformity with Section 1 of Art. 170 of the Criminal Procedural
Code of Ukraine, attachment of property is also allowed if it is the evidence
of crime commission, subject to asset forfeiture from the suspect, accused,
convicted person, third parties, confiscation from a legal entity, to secure
a civil action or recovery from the legal entity of the received improper
advantage, probable forfeiture of property'®.

Relevance and significance of practical focus of the raised issue is
conditioned by the fact that Art. 16 of the Criminal Procedural Code of Ukraine
provides for the possibility of temporary seizure of property without court
decision. At the same time, the Criminal Procedural Code of Ukraine does not
provide a clear wording and regulation of permitted cases of property rights
restriction. Legislative consolidation of relevant restrictions on the right to
property in criminal proceedings should be expedient and fair both from the
standpoint of ensuring guarantees of human rights and freedoms, as well as
guarantees of comprehensive conduct by the investigator, the prosecutor of
pre-trial investigation'®.

The emphasis should be made on the fact the Criminal Procedural Code
of Ukraine does not define reasonableness criteria for suspicions since it is
an evaluative concept, therefore one of the most challenging tasks of the

1 Yxpasa AnerrsmiviHoro cymy Opecbkoi obsracri iz 02.06.2015 y cripasi Ne 522/10259/15-k. URL:
http:/ /www.reyestr.court.gov.ua/ Review/44947498.
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cajiui: ITMTaHHS ITpeJIMeTa JIoKasyBaHHs. Haykose 3abesrieueHHs [10CyOBOrO pO3CIIilyBaHHS:

npobsieMn Teopil Ta IpakTuMKu: 30ipHUMK Te3 momosigert V Bceykp. HayKOBO-TIpaKTHMYHOL

kondepenttii (v. Kuis, 8 mumns 2016 p.). Knis: Hanionansna akajiemiss BHyTpimHix cripas, 2016.

C.79.

Typxor M. C., SIpmum H. M. Kosint B. B. Ta in. MeTommuni pekoMeH/Iallii 1oj10 yyacTi ITpoKy-

popa y cyloBoMy KpUMiHaJIbBHOMY ITPOBa/KeHHI ITPo 3/109MHM Y cdepi c1yK60BOT AisTbHOCTI B

cyni nepimoi iHcranii. Kuis, 2017. C. 166.

Yxsara criaoro cyi ITpuaninposcbkoro partonHoro cymy M. Hepxacy B 21.03.2016 y cripasi

Ne 711/2242/16-x. URL: http:/ /www.reyestr.court.gov.ua/Review/56732322.

Kpuminaseamin niporiecyanbamit Kogteke Ykpainm: Bim 13.04.2012. Ne 4651-VI. URL: https://

zakon.rada.gov.ua/laws/show/4651-17#Text.

Hposs A. B. 3abesredeHHst HeOTOPKAHHOCTI ITpaBa BJIACHOCTI B KPUMiHaJIbHOMY ITPOBa/KeHHi:
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MOGLICHKEITEN DES
VERTEIDIGERS BEI DER
VORGERICHTLICHEN
AUFFASSUNG VON
STRAFTATEN IM BEREICH
DER AMTSTATIGKEIT
(Ubersichtsartikel)

Artikel,

unter
Berticksichtigung der

In dem

Bestimmungen des  geltenden
Strafverfahrensrechts der Ukraine,
moderner Entwicklungen in der
Strafprozesswissenschaft, der
Probleme der Teilnahme eines
Verteidigers an  Strafverfahren
wegen Straftaten im  Bereich
der  amtlichen  Tatigkeit, in
insbesondere bei der Erhebung,
Auswertung und Bereitstellung
von Beweismitteln berticksichtigt
werden. Es wird die Idee
formuliert, dass der Hauptplatz
bei der Gewihrleistung einer
gerechten Justiz, insbesondere in
Strafverfahren wegen Straftaten
im Bereich der amtlichen Tatigkeit,
einem professionellen Verteidiger
gehort, dh einem qualifizierten
Anwalt, der iiber Fachkenntnisse
und praktische Arbeitsfahigkeiten
verfiigt. Darauf aufbauend
wird  zusammengefasst,  dass
nur die Interessenvertretung
auf der Uberprifung  von
Fachkenntnissen, der Einhaltung
der Berufsethikregeln und der
disziplinarischen = Verantwortung
beruht. Verfahrensmerkmale
der Mitwirkung des Verteidigers
bei der  Anwendung  von
MaBnahmen zur Sicherstellung
des Strafverfahrens einschliefllich
vorbeugender Mafinahmen sind
festgelegt. Im Zusammenhang mit
der Untersuchung dieser Frage

wird  unter  Berticksichtigung
wissenschaftlicher Gesichtspunkte
und eigener praktischer

Erfahrungen darauf hingewiesen,
dass  der  Verteidiger = mehr
Zeit haben sollte, sich mit dem
Antrag auf Anwendung einer
vorbeugenden Mafinahme vertraut
zu machen, als dies derzeit
vorgesehen ist Gesetzgebung.
Insbesondere fiir die frithzeitige
und qualitativ hochwertige
Untersuchung  eines solchen
Antrags und der Materialien,
die die Anwendung der
entsprechenden vorbeugenden
MaBnahme rechtfertigen, ist es
verniinftig, sie dem Verteidiger
spdtestens 24 Stunden vor Beginn
der Priifung des Antrags zur
Verfiigung zu stellen vor Gericht.
Die von der Rechtspraxis vertretene
wissenschaftliche Vorstellung
iiber die RechtmifBigkeit des
Anrufens  einer Person per
Telefon, insbesondere iiber die
mobilen  Anwendungen  Viber
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und WhatsApp, wird unter
den  folgenden  Bedingungen

unterstiitzt: 1) Der Besitz einer
bestimmten Telefonnummer einer
Person wurde ordnungsgeméfl
aufgezeichnet im Strafverfahren;

2) die Person erhdlt alle
notwendigen Informationen,
die in der Tagesordnung des
Anrufs angegeben werden
miissen; 3) Bestdtigung des
Erhalts  dieser  Informationen

durch die betreffende Person. Es
wird betont, dass das Bestehen
eines Zusammenhangs zwischen
der Dberuflichen Tatigkeit des
Verdichtigen, des Angeklagten und
der ihm zur Last gelegten Straftat
als zwingende Voraussetzung fiir
die Amtsenthebung anzusehen ist.
Schliisselworter: Anwalt,
Verteidiger, Strafverfahren,
Straftat, Beweismittel,
Ermittlungsverfahren.
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defense counsel in criminal proceedings, including on criminal offenses
within the field of official activities, is to convince the investigating judge,
the court in unjustified suspicions. Concerning attachment of property, an
important criterion in this case is proportionality of the value of property to be
attached with the size of damage caused by criminal offense or stated in civil
action as well as the amount of illegal benefit received by a legal person. What
is more, the investigative judge as well as the court must consider the fact that
in compliance with Section 1 of Art. 170 of the Criminal Procedural Code of
Ukraine, the task of property attachment is preventing the possibility of its
concealment, damage, spoiling, destruction, transformation, alienation. This
is exactly what contributes to efficiency of criminal proceedings®°.

Given the latest amendments to the Criminal Procedural Code of Ukraine:
“.. it is not allowed to attach property/bank funds classified as insolvent, a
bank, on which a decision was made to revoke the banking license and
liquidate the bank on the grounds defined in Article 77 of the Law of Ukraine
On Banks and Banking (excluding liquidation of bank by the decision of
its owners), property/funds of The Individuals Deposit Guarantee Fund, as
well as prohibition to commit actions by other persons while disposal by The
Individuals Deposit Guarantee Fund of bank property classified as insolvent
and of property of bank liquidated in accordance with the Law of Ukraine No.
4452-VI On System of Guaranteeing Household Deposits dated February 23,
2012

One of the essential issues during pre-trial investigation of criminal
offenses in the field of official activities is application of restraint measures
as a type of criminal procedural measures of a coercive nature, related
to temporary restriction by the investigating judge, court, of a person’s
(suspect, accused) right to freedom and person immunity. An important role
in choosing a measure of restraint for the suspect, the accused, belongs to
the defender?'.

The current Criminal Procedural Code of Ukraine of 2012 takes into
account experience of Western European democracies tested in practice
through the prism of decisions of the European Court of Human Rights
(ECHR) on application of the European Convention for the Protection of
Human Rights and Fundamental Freedoms, as well as domestic experience,
concerning restraint measures??.

The modern model of standardizing restraint measures was developed
with regard to the guidelines of the Council of Europe and the practice
of ECHR. In particular, the current Criminal Procedural Code of Ukraine
stipulates the possibility of using valid alternatives to apprehension, regulates
the moment of a person’s apprehension, etc. However, among numerous
appeals of Ukrainians submitted to ECHR, a substantial number are
complaints about violations of Article 5 of the Convention for the Protection
of Human Rights and Fundamental Freedoms that must be strictly observed
during restraint measures application. Thus, according to ECHR reports,
109 decisions were adopted against Ukraine in 2019, 54 of which related to
violations of the right to freedom and person immunity?.

In conformity with Section 4 of Art. 176 of the Criminal Procedural Code
of Ukraine, restraint measures are enforced: by the investigating judge at the

?  Mopoupka H. Apemnt MariHa B KpyMiHaJIbHOMY ITpoBaKeHHi: 5 ocHoBHMX Tes. URL: https:/ /

legalhub.online/kryminalne-pravo/aresht-majna-v-kryminalnomu-provadzhenni-5-osnovnyh-
tez/.

Ckpsi6in O. M. YuacTe afBokara Ipy BUPIIIeHHI IMTaHHS PO OOpaHHS IIiJI03prOBaHOMY,
00BMHYBaueHOMY 3art00LKHOTO 3aXO/y Y BUIVISAII TPUMaHHS Iij1 BapToto. [epxaba ma peeionu.
Cepist: TTpaso. 2014. Ne 2 (44). C. 144.

JToGoviko JI. M. PecdopmyBaHHS KpUMiHaJIbHO-IIPOLIECYaIbHOIO 3aKOHOIABCTBA B YKpaiHi
(2006-2011 poxwm): Mmonorpadis. Kuis, 2012. Y. 1. 3arasbHi 1o10)keHHs i 10Cy/10Be TPOBaKeHHS.
C. 134.

@owmina T. T. Teopernuni Ta IporiecyasbHi OCHOBM 3aCTOCYBaHHS 3arlOODKHMX 3aXOIIiB y
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request of the investigator and agreed with the prosecutor during pre-trial
investigation; and by the court at the request of the prosecutor while court
proceedings. Thus, all restraint measures can currently be enforced only
by the judicial authority. The main task of the advocate at this stage will be
to persuade the court in expediency of applying the most lenient restraint
measure?.

According to Section 1 of Art. 193 of the Criminal Procedural Code
of Ukraine, motion to enforce a measure of restraint is considered with
participation of public prosecutor, suspect, accused, his defense counsel,
except cases stipulated for in Part Six of this Article. In this context,
let’s support the view of O. M. Skriabin that there is no need to involve
an investigator to review a motion on a measure of restraint, even if the
investigating judge received a motion from an investigator agreed with the
prosecutor?®. Let’s add to the above that in line with the concept of the current
Criminal Procedural Code of Ukraine, the prosecutor is the procedural head
whose participation must be permanent throughout the criminal proceedings.
In view of this, it is quite logical that the prosecutor (the procedural head)
should familiarize himself in detail with procedural documents which he
approves and further supports in court.

In scientific literature, general conditions for application of restraint
measures by the investigating judge are the availability of: initiated and
unfinished pre-trial investigation; presence of person to whom restraint
measures are to be applied and who has the procedural status of a suspect;
availability of criminal procedural status as well as criminal procedural
competence in the subject filing a motion to the investigating judge®. What is
more, the doctrine of criminal procedure notes special conditions which are
linked to the possibility of enforcing one or another measure?’, for example,
the official position of the suspect, accused. Relevance of their selection
is determined predominantly by specificity of implementing a particular
measure of restraint, since the availability or lack of specific circumstances
will make its implementation impossible or derail the intended purpose.

Therefore, in general, in order to choose a measure of restraint in the form
of personal warranty, it is required to have persons who are ready to act as
warrantors, the choice of bail is associated with the availability of respective
funds from a suspect or persons who are ready to pay them, house arrest can
be imposed only in case of availability of housing, as well as well-founded
suspicion of crime for which commission law stipulates punishment in the
form of imprisonment. The law sets forth a number of special conditions of
material and procedural legal nature for choosing a measure of restraint in the
form of apprehension.

Thus, a measure of restraint as apprehension, in compliance with
Art. 183 of the Criminal Procedural Code of Ukraine, is applied only if the
prosecutor proves that none of most lenient restraint measures will not be
able to prevent risks stipulated in Art. 177 of the Criminal Procedural Code of
Ukraine, excluding cases provided for in Section 5 of Art. 176 of the Criminal
Procedural Code of Ukraine. The main peculiarity of imposing such a measure
of restraint is that it is chosen against the will of the suspect (accused). At this
point, such a principle of criminal proceedings as adversariality of parties fully
reveals itself when during trial the prosecutor tries to prove the investigating
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SZANSE OBRONCY W
TRAKCIE POSWIADCZENIA
PRZESTEPSTW KARNYCH W
ZAKRESIE DZIAEALNOSCI
URZEDOWE]

\Y artykule,
przepisy

uwzgledniajac
obowiazujacego
prawa  karnego  procesowego
Ukrainy,  wspoélczesny  rozwdj
nauki o postepowaniu karnym,
problematyke udzialu obroricy w
postepowaniu karnym dotyczacym
przestepstw w zakresie dziatalnosci
urzedowej, w w szczegdlnosci
podczas gromadzenia, oceny i
dostarczania dowodéw. Formutuje
sie poglad, ze gléwne miejsce w

zapewnieniu sprawiedliwego
wymiaru  sprawiedliwosci, w
szczegdlnoéci  w  postepowaniu

karnym o przestepstwa z zakresu
dzialalnosci  urzedowej, nalezy
do zawodowego obroncy, czyli
wykwalifikowanego prawnika,
ktory posiada wiedze zawodowa
i praktyczng umiejetnos¢ pracy.
Na tej podstawie podsumowuje
sig, ze wylacznie rzecznictwo
opiera si¢ na weryfikacji wiedzy
zawodowej, przestrzeganiu
Zasad Etyki Adwokackiej oraz
odpowiedzialnosci dyscyplinarnej.
Autor okresla cechy procesowe

udzialu obroricy w stosowaniu
srodkow zabezpieczajacych
postepowanie  karne, w tym
srodkow zapobiegawczych.
W konteksScie  badania  tego
zagadnienia, uwzgledniajac
naukowe punkty widzenia
oraz wilasne doswiadczenia
praktyczne autora, zauwaza

sig, ze obrorica powinien mieé¢
wiecej czasu na zapoznanie sie z
wnioskiem o zastosowanie Srodka
zapobiegawczego niz przewiduja

to obowiazujagce przepisy. W
szczegdlnosci dla  wczesnego i
wysokiej  jakosci  rozpatrzenia
takiej petycji oraz materialow
uzasadniajgcych zastosowanie
odpowiedniego srodka
zapobiegawczego racjonalne jest

przekazanie ich obrorncy nie pézniej
niz 24 godziny przed rozpoczeciem
rozpatrywania petycji w sadzie.
Pomyst naukowy, przedstawiony
przez praktyke sadowg, dotyczacy
legalnosci dzwonienia do osoby
przez telefon, w szczegdlnosci za
posrednictwem aplikacji mobilnych
Viber i  WhatsApp, znajduje
poparcie pod nastepujacymi
warunkami: 1) posiadanie
okreslonego  numeru  telefonu
przez osobe zostala prawidlowo
zarejestrowana w postgpowaniu
karnym; 2) udzieleniu tej osobie
wszystkich niezbednych informacji,
ktore musza by¢ okreslone w
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porzadku obrad naboru; 3)
potwierdzenie otrzymania
informacji przez wiasciwa osobe.
Podkresla sig, ze istnienie zwiazku
miedzy dzialalnoscia zawodowa
podejrzanego,  oskarzonego a
zarzucanym mu przestepstwem
nalezy uzna¢ za bezwzgledna
przestanke usuniecia ze
stanowiska.

Stowa

2.

kluczowe:  adwokat,
obrorica, postepowanie
karne, przestepstwo, dowody,
postepowanie przygotowawcze.
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judge that none of most lenient restraint measures will not be able to prevent
risks; and the defense counsel, on the contrary, pays attention of participants
in criminal procedure to the fact that there are no exceptional grounds for
enforcing these measures, and indicates that it is possible and expedient
to apply a lenient type of measure of restraint to the suspect or accused
(personal surety, personal commitment, bail, house arrest), which can
ensure proper conduct of the suspect. From the standpoint of adversariality,
such a process is ideal since participants in criminal proceedings are highly
active and interested in the outcome. This helps the investigating judge to
carefully examine and assess all pieces of evidence collected by parties and
to correctly apply the measure of restraint8.

According to Sections 2, 3 of Art. 193 of the Criminal Procedural Code
of Ukraine, investigating judge, court before whom the suspect, accused
appeared or was brought for participation in the consideration of the motion
to enforce a measure of restraint, is required to advice the suspect, accused of
his rights, including as to the right to be represented by the defense counsel.
Later, investigating judge, court is required to take all necessary measures to
provide a defense counsel to the suspect, accused if the latter filed a plea on
engaging a defense counsel, if participation of defense counsel is mandatory,
or if investigating judge, court finds that circumstances of the proceeding
require participation of a defense counsel.

In conformity with Article 33 of the Constitution of Ukraine, adoption of
the measure of restraint in the form of apprehension substantially restricts
the rights of the suspect (the accused), in this connection the latter requires
special legal aid from the defense counsel.

We believe that during application of the measure of restraint in the form
of apprehension, participation of a defense counsel should be mandatory.
On the one hand, the content of Section 1 of Article 193 of the Criminal
Procedural Code of Ukraine stipulates but does not admit participation of a
defense counsel in consideration of the motion on the measure of restraint;
and on the other hand, in cases defined in Section 2 of Art. 52 of the Criminal
Procedural Code of Ukraine, the legislator did not define a binding nature of
participation of the defense counsel in criminal proceedings
when considering such a motion.

Therefore, we suggest amending Section 2 of Art. 52 of
the Criminal Procedural Code of Ukraine with paragraph 10
which content will be set out as follows: “in respect of persons
to whom it is envisaged to enforce a measure of restraint
in the form of apprehension: from the moment of providing
the suspect (accused) with a motion and case files justifying
the need to enforce a measure of restraint in the form of
apprehension.”

There is no clear regulation of the defender’s actions when
choosing a measure of restraint for a suspect in Ukrainian
legislation; however, first and foremost, the essence and
types of existing restraint measures as well as circumstances
taken into account when choosing a measure of restraint
should be clarified to the suspect. After all, in view of the list
of circumstances enshrined in Article 178 of the Criminal
Procedural Code of Ukraine, the suspect can tell the defender
information that positively describes him or points to difficult
family circumstances, disease, firmness of social relations the
suspect (accused) has in the place of his permanent residence,
whether the suspect, accused has the place of permanent
employment or study, existence of bank deposit account, etc.,

Kps6ir O. M. YuacTe ajipokaTa IIpy BUpillleHH] nUTaHHS 1Ipo 0OpaHHS
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thereby motivating the motion for application of a more lenient measure of
restraint. Also, we need to discuss the issue of the need to summon witnesses
for interrogation during trial and determine the list of case files that should
be examined when considering the motion for application of a measure
of restraint during trial in accordance with Section 4 of Article 193 of the
Criminal Procedural Code of Ukraine. Later, it is required to take all necessary
measures to search for and claim evidence that is important in solving the
issue of choosing a measure of restraint. When considering the motion in
court, the defense counsel must clarify the consideration procedure to the
defendant and provide guidelines for preparing a corresponding speech? at
court hearing.

The defense counsel must also bear in mind that justification in the motion
on application of a measure of restraint of the existence of one or more risks
or grounds that determine the possibility of imposing one or another restraint
measure stipulated in the Criminal Procedural Code of Ukraine implies the
obligation of the prosecutor to prove the impossibility of applying other, more
lenient types of securing measures (paragraph 9 of the Letter of the High
Specialized Court of Ukraine for Civil and Criminal Cases No. 511-550/0/4-
13: On certain issues of the procedure for application of measures in the
course of pre-trial investigation and court proceedings in accordance with
the Criminal Procedural Code of Ukraine dated 04.04.2013 )3°.

The two-pronged reason for applying restraint measures is the existence
of a reasoned suspicion that a person has committed a criminal offense as
well as risks providing sufficient grounds to the investigating judge, court,
to believe that the suspect (accused), the convicted, can carry out actions
enshrined in Section 1 of Article 177 of the Criminal Procedural Code of
Ukraine. If we are talking about enforcement of a certain type of measure of
restraint, another component of grounds is availability of information that it
is impossible®' to solve tasks of criminal proceedings using other restraint
measures. The law refers to the risks that may become grounds for choosing
a measure of restraint for the suspect (accused), including the capability of
the suspect to: 1) hide from pre-trial investigation agency and/or the court; 2)
destroy, conceal or spoil any of objects or documents that have
essential importance for establishing circumstances of criminal
offence; 3) exert unlawful influence on the victim, witness,
another suspect, accused, expert or specialist in the same 3a KOHOHa BCTBO
proceedings; 4) obstruct criminal proceedings in other way; 5) 2
commit similar or the same criminal offence, or continue the 3 pra| HI
criminal offence of which he is suspected, charged (Section 1 ;
of Article 177 of the Criminal Procedural Code of Ukraine)32.

In this respect, emphasis is made on specification in para.
4, Section 1, Article 177 of the Criminal Procedural Code of
Ukraine of the risks of obstructing criminal proceedings in

other way, which basically points to non-exhaustive list of them. KpM M IHaﬂ bH Mﬁ
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ECHR also assumes as a risk a circumstance that may be grounds for
application of a measure of restraint (in this case, it refers to apprehension):
danger to public order and danger to a person in respect of whom investigation
is conducted. It is, in particular, refers to the Aleksandr Makarov v. Russia
case where the Court noted that specific crimes, due to their particular
severity and corresponding public reaction to them, may be the reason for
such disturbance of public order, which can justify pre-trial apprehension at
least for a certain time. At the same time, the Court notes that such reasoning
can be considered in exceptional circumstances and in any event in so far as
domestic law recognises the notion of disturbance to public order caused by
an offence. Given that such a risk is not defined in the Criminal Procedural
Code of Ukraine, it cannot substantiate grounds for apprehension within
the Code. Grounds specified in para. 4, Section 1, Art. 177 of the Criminal
Procedural Code of Ukraine, in our opinion, cannot entail such a risk
either, since the very concept of risk, according to the current legislation, is
associated with negative attempts to obstruct criminal proceedings on the
part of the suspect or the accused.

There have been particular attempts to interpret provisions of paragraph 4,
Section 1, Art. 177 of the Criminal Procedural Code of Ukraine in the criminal
procedural doctrine. For example, O. V. Firman believes that evidence of
that a person obstructs criminal proceedings in other ways is information
indicating of threats or bribery of authorities administrating justice as well as
encroachment on their lives®. Indeed, such actions are not included within
the scope of risks defined by Art. 177 of the Criminal Procedural Code of
Ukraine; thus in the event of their emergence, there must be a corresponding
response to prevent such attempts. Although for this purpose, it would be
more expedient to amend paragraph 3, Section 1 of Art. 177 of the Criminal
Procedural Code of Ukraine, stating it as follows: “It is illegal to influence the
pre-trial investigation body, investigating judge, court, witness....” Therefore,
it would be more logical to group the main risks that are grounds for imposing
a measure of restraint by their nature and focus: that is quite clearly reflected
in provisions of Art. 177 of the Criminal Procedural Code of Ukraine of
Ukraine.

Taking this into account, the viewpoint of A. [. Paliukh should be
supported, who points out that provision of paragraph 4, Section 1, Art. 177
of the Criminal Procedural Code of Ukraine, worded with violation of the
logical formation of the structure of the legal rule, and failure to determine its
content filling, enables to unreasonably expand boundaries of interpretation
and provide opportunities for abuse in investigative and judicial practice. In
view of the above, the researcher concludes that it must be excluded*.

From the analysis of ECHR practice, it follows that application of
measures to ensure criminal proceedings must be carried out on the grounds
of reasonable suspicion standard of proof. In Ukraine, not all investigating
judges consider the need to comply with this standard. Thus, as stated in
paragraph 1, Section 3 of Article 132 of the Criminal Procedural Code of
Ukraine, the application of measures to ensure criminal proceedings is not
allowed if the investigator, the prosecutor, does not prove that “there is a
reasonable suspicion of the commission of criminal offence of such severity
which may be grounds for application of measures to ensure criminal
proceedings.”

The lack of regulatory definition for the content of reasonable suspicion
standard of proof in the Criminal Procedural Code of Ukraine raises difficulties
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within law enforcement activities and places a burden of interpretation of a
relevant standard on the courts®.

Critical review of Art. 178 of the Criminal Procedural Code of Ukraine
allows to express certain comments concerning optimality of legislative-
ly defined list of circumstances that are taken into account when applying
a measure of restraint. Logical discrepancy with other rules of the Criminal
Procedural Code of Ukraine is traced throughout provision of paragraph 1,
Section 1 of Article 178 on assessment of “importance of available evidence
concerning the commission of criminal offence by the suspect, accused.” The
existence of evidence on criminal offence commission by the suspect is cov-
ered by the concept of reasonable suspicion, which is the basis for application
of a measure of restraint, and therefore we are talking about establishing sim-
ilar circumstances. T.V. Lukashkina also disagrees with regulatory wording of
such a circumstance, justifying this by the fact that evidence is necessary to
establish all circumstances constituting the subject of proof, as well as by the
lack of instructions on the need to evaluate aggregate of collected evidence
for “weight” in Art. 94 of the Criminal Procedural Code of Ukraine®®.

In paragraph 2, Section 1 of Art. 178 of the Criminal Procedural Code of
Ukraine, the legislator also includes “severity of punishment which can be
imposed on the person concerned if the suspect, accused is found guilty
of the commission of the criminal offence he is suspected, charged of...” to
considered circumstances. It should be noted that the legislation of some
foreign countries also contains references to the possibility of justifying a
measure of restraint through probability of future punishment. However,
imposition of punishment is a rather complex law-enforcement process,
carried out by the court when resolving criminal proceedings on the merits,
given a wide range of circumstances determined by substantive law and
which coincide with local subject of proof in judicial control proceedings on
only partial application of a measure of restraint. In fact, the investigating
judge can draw a conclusion about severity of possible punishment
exclusively based on the sanction of the article of the Law of Ukraine on
Criminal Liability, which stipulates punishment for the act in commission
of which a person is suspected. Therefore, we deem it expedient to set out
paragraph 2, Section 1 of Art. 178 of the Criminal Procedural Code of Ukraine
in the following wording: “severity of criminal offense of which a person is
suspected or charged.”

The meaning of the concept of reputation of the suspect, accused is
also subject to ambiguous interpretation in the doctrine and judicial acts
(paragraph 6, Section 1, Article 178 of the Criminal Procedural Code of
Ukraine). In Explanatory dictionary of the Ukrainian language reputation
is defined as a general opinion formed about someone or something®. The
Letter of The High Specialized Court of Ukraine for Civil and Criminal Cases
On certain issues of the procedure for the application of restraint measures
during pre-trial investigation and court proceedings in accordance with the
Criminal Procedural Code of Ukraine states that taking into account relevant
circumstances, the investigating judge/the court is obliged to analyze case
files of parties in criminal proceedings, to objectively evaluate provided
residence, employment and study references of the suspected/ accused; data
testifying registration of the suspect, accused person, at a narcological and
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psychoneurological dispensary, etc. Theoretical and Practical Commentary
of the Criminal Procedural Code of Ukraine notes that factors shaping the
suspect’s reputation are events from his biography, for example, participation
in liquidation of the consequences of Chernobyl disaster, participation in
hostilities in the performance of international duty or as part of the UN
peacekeeping force, existence of injuries while performance of official or
public duty, state awards, honorary titles, etc. However, the concept of
reputation does not cover the listed above information, since in both cases we
are talking about description of objective personographic data.

The use of such category as reputation within criminal procedural
discourse is not a successful step on the way to ensuring validity of the
investigative judge’s decision on restraint measures application. A person’s
reputation may be described differently depending on the sphere of life
(personal, business), and therefore it remains unclear which of them will be
of paramount importance for solving legal issues while criminal proceedings.

In order to optimize the range of factual circumstances that must be taken
into account when applying a measure of restraint, we suggest excluding
from the Criminal Procedural Code of Ukraine provisions of paragraph
6, Section 1 of Article 178 of the Criminal Procedural Code of Ukraine;
instead, paragraph 3, Section 1, Article 178 should be worded as follows:
“Information characterizing the identity of the suspect, the accused, his age
and state of health.”

It is vital to support the viewpoint of scientists and practitioners that the
wording “no later than three hours before the consideration of the motion
begins” specified in Section 2 of Art. 184 of the Criminal Procedural Code
of Ukraine, restricts the right of the defense counsel, the suspect or accused
person to present their objections in full and to prepare properly for trial
regarding consideration in court of the investigator’s or prosecutor’s motion
justifying the need to apply a measure of restraint in respect of the suspect
or accused person. The specified period should be at least 24 hours, in this
regard, the Criminal Procedural Code of Ukraine has to be appropriately
amended?e.

The existence of special conditions for applying individual restraint
measures results in expansion of the scope of the local subject of proof when
considering corresponding motions and in its sophistication using additional
elements.

As stated in Section 1 of Art. 180 of the Criminal Procedural Code
of Ukraine: “personal warranty consists in the giving by persons whom
investigating judge, court regard as worthy of confidence, of a written
obligation that they warrant the observance by the suspect, accused with
duties imposed on him in accordance with Article 194 of this Code, and
undertake, if necessity should arise, to bring him to the agency of pre-trial
investigation or to court at first request.” Even superficial analysis of these
provisions leads to the conclusion that the court possesses wide discretionary
powers in determining whether a person can be a warrantor. In this respect,
it is appropriate to turn to the doctrinal interpretations of such a concept as
person worthy of confidence. Thus, in viewpoint of S. M. Smokov, those who
are worthy of confidence are those who have strong moral values, such as
conscientious attitude to work, public duty, decent behaviour, adherence
to principles, as well as a high status in society; however, he also notes that
the basis of warranty is the suspect’s trust in the warrantor, the desire of the
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suspect, the accused to preserve his honour and not to break the word given
to the warrantor®.

H. M. Hapotchenko emphasizes that in order to fulfil requirements of
Section 1 of Art. 180 of the Criminal Procedural Code of Ukraine, case files
of criminal proceedings must reflect the following information about the
warrantor: age and condition (absence of mental, alcoholic and drug-related
illnesses); the warrantor has a permanent job and residence; no criminal
record; characteristics from the place of work and residence; property status
of the warrantor; other data important for identification of the warrantor°.
In the legal literature, there are other views on requirements for the identity
of a potential warrantor*!. From our perspective, when choosing personal
warranty as a measure of restraint, determination of whether a person
is worthy of confidence in the context of ensuring efficiency of criminal
proceedings should depend on the following circumstances: the warrantor
has established social ties with the suspect, accused person; authority
in the eyes of the suspect, accused person, as well as levers of influence
on him, in order to restrain the suspect from carrying out actions aimed at
obstructing criminal proceedings. Therefore, we consider it expedient to set
out Section 1 of Art. 180 of the Criminal Procedural Code of Ukraine in the
following version: “personal warranty should be provided by persons who
have established social ties with the suspect, accused person, and are able
to have educational impact on him and whom the investigating judge, the
court, views as worthy of confidence....”

Section 2 of Art. 180 of the Criminal Procedural Code of Ukraine states
that number of warrantors shall be determined by the investigating judge,
court which chooses the measure of restraint concerned. Presence of a single
warrantor may be recognized as sufficient only if he is a person worthy of
special confidence. Interpretation of worthy of confidence concept somewhat
varies in doctrinal sources and explanations of higher judicial authorities.
Thus, authors of Scientific and Practical Commentary of the Criminal
Procedural Code of Ukraine believe that person worthy of confidence has to be
understood as the fact that he enjoys authority in society, previously acted as
a warrantor, etc.*?. On the other hand, the Letter of the High Specialized Court
of Ukraine for Civil and Criminal Cases On certain issues of the procedure for
the application of restraint measures during pre-trial investigation and court
proceedings in accordance with the Criminal Procedural Code of Ukraine
dated 04.04.2013 provides specific examples of categories of persons who
are potentially worthy of confidence: People’s Deputy of Ukraine, Deputy of
the Local Council , a person marked by state awards, etc.*>.

According to the current criminal procedural legislation of Ukraine,
bail can be applied both as an independent measure of restraint and as an
alternative to apprehension (Section 3, Article 183 of the Criminal Procedural
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Code of Ukraine). However, in any case, when resolving the issue of its
application and determining its amount, the investigating judge or the court
must consider the list of factual circumstances specified in Section 4 of
Article 182 of the Criminal Procedural Code of Ukraine, including property
and family status of the suspect. When developing grounds for imposing
bail, the legislator stresses the need for their separate clarification, which is
not accidental, in view of bail special purpose: prevention of possible illegal
behaviour of a person or prevention of its occurrence through the threat of
imposing a financial sanction. However, within the scope of solving the
issue of bail choice, these factual circumstances should be specified in
greater detail. The lack of the latter in provisions of Section 4 of Art. 182 of
the Criminal Procedural Code of Ukraine in practice results in incomplete
clarification and formal consideration of a person’s property or family status
when enforcing bail*4.

The Civil Code of Ukraine does not clearly define the property status
concept. This, in particular, is outlined in the Order of the Ministry of Justice
of Ukraine No. 525/5 On approval of methodological guidelines concerning
subjects who have the right to receive information from the Register of
Property Rights dated March 23, 2009. Still, the legal regulation states that
after analyzing the legal nature of this concept, it can be concluded that the
property status concept should be understood as a set of property rights and
obligations** owned by a person. Considering the fact that determination
of a person’s property status is directly due to appraisal of property value,
one should refer to provisions of the Law of Ukraine On Appraisal of
Property, Property Rights and Professional Appraisal Activities in Ukraine,
which states that properties that can be appraised are tangible objects,
buildings and structures (including their major components), machines,
equipment, vehicles, etc.; shares, securities; intangible assets, including
objects of intellectual property rights; integral property complexes of all
forms of ownership, and property rights are defined as any rights related to
property, other than ownership, including rights that are constituent parts of
ownership rights (rights to use, dispose and own), as well as others specific
rights (rights to carry out activities, use natural resources, etc.) and the right
of claim. However, in individual cases, the prosecution did not provide the
court with evidence that would testify the existence of a person’s movable or
immovable property when applying a motion on bail imposition, which made
it impossible to establish relevant circumstances and, as a result, the appeal
court decreased*® the amount of bail. Superficial analysis of circumstances
characterizing property status of the suspect, accused person, is due to
paragraph 1 of Article 182 of the Criminal Procedural Code of Ukraine
stipulating that Bail consists in paying in of funds, in the legal tender of
Ukraine, and excludes the possibility of paying it in the form of other property,
which is a substantial drawback.

Section 5 of Art. 182 of the Criminal Procedural Code of Ukraine states
that in exceptional cases, where the investigating judge or the court finds
that the bail in the amount specified will not suffice to ensure fulfilment
of the obligations imposed on a person suspected of or charged with the
commission of a grave or especially grave offense, the bail may be established
in the amount exceeding 80 or 300 times the minimum wage accordingly.
Currently, there are no official and doctrinal interpretations of this rule, which
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leads to significant differences in the process of its practical application.
Individual authors point out that such cases are determined taking into
account circumstances of criminal offense, property and family status of the
suspect, accused person, other data on his identity and the possibility of risks
associated with obstruction of carrying out criminal proceedings in any way,
caused material damage due criminal offense*’. However, it is quite difficult to
accept such position, since provided circumstances do not seem to meet the
exclusivity criteria.

Investigating judges and courts oftentimes (especially while high-
profile criminal proceedings) resorted to application of this provision of the
Criminal Procedural Code of Ukraine when imposing bail that had not been
appropriately justified. Later, this became the basis for overturn of such
rulings by the courts of appeal.

Quite often, investigating judges assigned the amount of bail that was
offered in the investigator’s mention agreed with the prosecutor; however,
it should be kept in mind that only the investigating judge or court can be
the subject of the decision to apply restraint measures. Stemming from the
above, it is expedient to speak about the fact that the prosecutor’s suggestion
to impose a measure of restraint of a certain size is only advisory in nature.
In addition, general practice of higher judicial authorities stresses the need
to seek the views of the defense concerning determination of the specific
amount of bail*®. However, it is a common practice when investigating
judges impose bail exceeding limits specified in Section 5 of Article 182 of
the Criminal Procedural Code of Ukraine, without resorting to justification of
exceptional cases. Given the above, in one of the criminal proceedings the
appeal court reduced the amount of bail from 400 minimum wages to 3,000
hryvnias, indicating that the investigating judge not only did not substantiate
exceptional circumstances of criminal proceedings, but also did not take into
account the fact that the suspect has a permanent job and low salary“°.

We also should admit misinterpretation of paragraph 3, Section 5 of Art.
182 of the Criminal Procedural Code of Ukraine in the rulings of investigating
judges, which is that the provision according to which bail can be assigned
in excess of the limit or 80-300 times the minimum wage for able-bodied
persons is not taken into account. This means that, if a person is suspected
of committing a serious crime, the investigating judge may, in exceptional
cases, determine the amount of bail exceeding 80 times the minimum
wage for able-bodied persons; however, will still be limited to 300 times the
minimum wage. In separate rulings, the relevant provision was ignored. In
addition, there was no justification for exceptionality of circumstances, which
convinced the investigating judge of the need to exceed limits specified in
Section 5 of Art. 182 of the Criminal Procedural Code of Ukraine®°. We are
convinced that this legal provision should be reflected in Art. 182 of the
current Criminal Procedural Code of Ukraine.

As to proportionality of the amount (size) of bail with the amount of
damage caused as a result of criminal offense, some insight should be
provided. ECHR while reviewing the case Neumeister v. Austria recognized
violation of Art. 5 of the Convention regarding assignment of the amount
of bail exclusively on the basis of amount of damage caused by crime of
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which the applicant® was suspected. At the same time, it does not mean
that such connection is completely unacceptable, since when it comes to
determining the amount of bail, which is effective for ensuring viability of
criminal proceedings, relevant decision of the investigating judge requires an
integrated justification, and such a criterion as prospective compensation for
damage appears to be highly relevant. However, it should be emphasized that
bail paid in by a bail bondsman may be reverted by court to the execution of
sentence in respect of penalty involving property only in case if it was not
reverted to state income and upon legislator consent (Section 11 of Article
182 the Criminal Procedural Code of Ukraine); and if the suspect, accused
person, does violate obligations imposed on him by the investigating judge
or the court, and the bail will be reverted in accordance with paragraphs 8
and 9 of Article 182 of the Criminal Procedural Code of Ukraine, problems
may arise while compensation to the victim, especially if the suspect or the
accused has no other property.

Continuing research, let’s stress such challenging issue as apprehension
of a person which, in conformity with Section 2 of Article 176 of the
Criminal Procedural Code of Ukraine, is a “provisional measure of restraint
is apprehension of a person which is enforced on grounds and according to
the procedure laid down in the present Code restricting his right to freedom
and security.”® A person’s freedom should be restricted only when it is
impossible to ensure the fulfilment of set objectives. In view of this, the
defense of a person detained on suspicion of criminal offense commission in
the field of official activities is one of the most difficult problems encountered
in criminal proceedings in general and in activities of a defense counsel,
in particular. This issue is always highly relevant, as at the moment of
apprehension (under most extreme conditions) both the investigator and the
defense counsel are acting, which oftentimes results in irreparable mistakes.

Relying on the analysis of the practice of applying provisions enshrined in
Art. 208 of the Criminal Procedural Code of Ukraine, as well as announced
high-profile arrests of highest-ranked officials, O. lu. Tatarov notes that
the Criminal Procedural Code of Ukraine is often used, firstly, as a means
of intimidating, and, secondly, as a means of creating an illusion of crime®?
counteraction.

One of the most commonly used types of apprehension in criminal
proceedings regarding crimes in the field of official activities is apprehension
by a competent official (Article 208 of the Criminal Procedural Code of
Ukraine).

Peculiarities of apprehension of a separate category of persons are
determined by Chapter 37 of the Criminal Procedural Code of Ukraine, which
is important during criminal proceedings for crimes in the field of official
activities.

The Criminal Procedural Code of Ukraine does not disclose the
competent official concept, which results in relevant problems while
application of the specified legal rule. In our opinion, it is a person who is
granted with appropriate authority according to the Criminal Procedural
Code of Ukraine and other laws of Ukraine (On the National Police, On
the National Anti-Corruption Bureau of Ukraine, On National Guard of
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Ukraine, On Security Service of Ukraine, On State Bureau of Investigation,
etc.). Therefore, competent officials are employees of the National Police,
NABU, security agencies, authorities that supervise compliance with the tax
legislation, the State Border Guard Service of Ukraine authorities and other
law enforcement agencies, who within the limits of their powers have the right
to apprehend a person.

The issue of legitimacy of apprehending a person on the grounds
stipulated in paragraphs 1, 2, Section 1 of Article 208 of the Criminal
Procedural Code of Ukraine, before the beginning of pre-trial investigation
(that is, before the entry of information about criminal offense commission
into the Unified Registry of Pre-Trial Investigations) remains unresolved®. It is
believed that in the event of a person’s apprehension, information on criminal
offense commission must be entered into the Unified Registry of Pre-Trial
Investigations (URPI) right after its completion, and only then minutes on
apprehension should be drawn up.

When reviewing the first basis enshrined in paragraph 1, Section 1 of
Art. 208 of the Criminal Procedural Code of Ukraine, we would like to note
that definition of “a person was caught” means that at the time of crime
commission he was apprehended and did not have time to hide. “Upon
committing a criminal offence or making an attempt to commit it” means
that any investigator or other competent official, or any citizen who is not a
law enforcement body, witnessed the commission of crime by a person and
apprehended him. In this case, two factors are essential.

Firstly, a person committing crime must be apprehended at the moment
when he was directly performing the “objective side of crime”, that is, at the
crime scene.

Secondly, apprehension is applied by a person who was an eye-witness.
The expression “immediately after the commission of crime” indicates that
there was a short period of time between the moment of crime commission
and direct apprehension, during which a person did not have time to hide and
did not drop out of sight of a person who chased him®°.

The second basis is the fact that eye-witnesses, in particular victims,
point to the fact that this particular person has just committed a crime. An
eye-witness is a person who was present at crime scene at the time of and
clearly saw a person committing it. However, an eye-witness is a potential
witness who has not become such yet, since as a witness he has not been
invited and interrogated, and these procedural actions can also be carried out
only after entering information into URPI. In this case, we are talking about
apprehension until information is entered into URPI, which, according to the
Criminal Procedural Code of Ukraine, is also impossible.

As noted, the requirement for immediacy in the world practice of
apprehensions is not new at all. It can be interpreted by analogy with the
in the presence requirement rule in the American model of apprehension
without court permission. Therefore, in compliance with established judicial
practice of the USA, the grounds for apprehension without court permission
are cases when criminal offense is committed in the presence of a person
carrying out apprehension. This standing is confirmed by the accuracy of
opinion about illegitimacy of certain apprehensions in our country. Thus,
sometimes the prosecution inappropriately applies provisions of Art. 208 of
the Criminal Procedural Code of Ukraine and, in fact, carries out unjustified
apprehension. Therefore, the issue of apprehending a person sometime
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after crime commission without court permission should be addressed. As is
known, during development of the Criminal Procedural Code of Ukraine, the
world experience of ensuring human rights and freedoms related to arrests
in clearly defined cases was considered: immediately after criminal offense
commission and in the availability of circumstances indicating that a person
has just committed a crime. It is obvious that there is a need to appropriately
amend Art. 208 of the Criminal Procedural Code of Ukraine in order to ensure
unambiguous understanding of the terms immediacy and just. Since the
specified temporal and spatial parameters of immediacy determine a very
short period of time, in our opinion, apprehension in accordance with Article
208 of the Criminal Procedural Code of Ukraine should be permitted only if
few hours have passed from the moment of crime commission to the moment
of actual apprehension. At the same time, the concept of has just committed
a crime should be applied when the temporal and spatial features of a person’s
presence in relation to the event and scene of crime give grounds to suspect
him of it>®.

As stated in provisions of Section 1 of Art. 48 of the Criminal Procedural
of Ukraine, investigator, public prosecutor, court are required to provide
the apprehended person or the person who is kept in custody assistance in
establishing liaison with a defense counsel or with persons able to commit
a defense counsel, and to make possible using communications means to
commit a defense counsel®’.

Apprehension of a person is increasingly important in terms of providing
him with timely legal aid. During this period the suspect’s position in a case
is being formed, and is gradually reflected in minutes of interrogation. If he
testifies as a suspect and makes multiple mistakes, then later it is hard to
convince the investigation of the inaccuracy of these testimonies. What is
more, the very presence of a lawyer while criminal proceedings at this stage
assists the prosecution in adherence to requirements of the law governing
apprehension.

However, there are cases when the defense was not allowed to access
a person who was actually apprehended at the crime scene or caught “red
handed” and transferred to the pre-trial investigation body, and who needed
immediate legal aid.

Participation of the defense counsel at the stage of apprehension is highly
important, since it is at this stage that the suspect especially needs qualified
legal aid, as oftentimes after the actual apprehension, the prosecution
interrogates a person, identifies him, and at the request of the apprehended,
investigators clarify that legal aid is provided by the defense counsel from
the moment of the announcement of minutes on apprehension. Imposition
on the defense counsel of the obligation
to use all means and methods of defense
specified in the law implies his continuous
(from the moment of entering into criminal
proceedings), and not episodic activities
aimed at achieving objectives of defense.

Ukrainian legislation stipulates a
special procedure for a person’s access
to the defense counsel. Importantly, this
procedure is based on the basic principle
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of efficient legal aid while apprehension: early access. In conformity with
this procedure, immediately after the actual apprehension of a person, a
competent official of the body authorized to conduct apprehension, informs
the relevant Center of Free Legal Aid (FLA) about it (Section 4 of Article
213 of the Criminal Procedural Code of Ukraine). An authorized person of
this institution appoints an advocate and the advocate must meet with the
apprehended person within two hours (in some cases: up to six hours). The
apprehended person has the right to dispense with free legal aid, but he can
do so in the presence of a FLA advocate in the course of the first confidential
meeting. A competent official responsible for apprehension of a person is
obliged to record the time of the advocate’s arrival and the time of completion
of provision of free secondary legal aid.

During apprehension of a person on suspicion of criminal offense
commission in the field of official activities, the advocate must identify all data
about a person and circumstances of apprehension: actual time and place;
whether other persons were apprehended; whether grounds for apprehension
and procedural rights are clarified; whether video (photo) shooting was used;
what was seized while apprehension; whether body search was conducted;
whether any documents were drawn up; whether clarifications were provided
and which ones; whether any procedural actions were taken with regard to
a person, etc. If the apprehension minutes are compiled in the presence of
the defense counsel, then, in case of procedural violations on the part of the
prosecution or shortcomings in the minutes, it is vital to record them either
in the procedural document itself or on a separate sheet and ensure its
execution as an attachment to the minutes?®.

In practice, it is essential to comply with requirements of Article 213 of the
Criminal Procedural Code of Ukraine. Thus, in conformity with the content
of Section 1 of Article 213 of the Criminal Procedural Code of Ukraine: “a
competent official who detains a person shall be under the obligation to give
the detainee an opportunity to immediately inform of his detention and his
whereabouts his close relatives, family or other persons of his own choosing.
If the competent official who has carried out apprehension has grounds for
a reasonable suspicion that notification of apprehension may jeopardize pre-
trial investigation, he may make such informing himself without, however,
breeching the requirement concerning its immediacy.”™’

Let’s note that information on the method of notifying relatives and data
of notified members must be specified in the apprehension minutes. It should
be emphasized that the Criminal Procedural Code of Ukraine consists of
requirements for immediate suspension of the apprehended person in case if:

1) a person has not been served the notice of suspicion after 24
hours elapsed after the moment of his
apprehension (Sections 2, 3 Article 278 of
the Criminal Procedural Code of Ukraine);

2) an individual apprehended without
investigating judge’s, court’s ruling
shall be released or brought to court for
consideration of a motion to impose on
him a measure of restraint no later than
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sixty hours after apprehension (Section 2 Article 211 the Criminal Procedural
Code of Ukraine);

3) period of apprehension of a person without a ruling of investigating
judge, court may not exceed seventy-two hours after the time of apprehension
as determined (Section 1 Article 211 the Criminal Procedural Code of
Ukraine).

Conclusions. Summarizing above, it should be emphasized that:

Firstly, in order to minimize possible abuses and violations on the part
of the prosecution when servicing suspicion notification to a person, it is
suggested to amend the Criminal Procedural Code of Ukraine with provision
that will enshrine the necessity of carrying out the specified procedural
action exclusively in the presence of a defense counsel. In the availability of
conditions stipulated in Section 2 of Art. 46 of the Criminal Procedural Code
of Ukraine, the investigator and the prosecutor are obliged to use continuous
video recording of such procedural action.

Secondly, special procedure for criminal proceedings with regard to
a specific category of individuals. (Chapter 37 of the Criminal Procedural
Code of Ukraine) does not contradict the principle of equality of persons
before the law and the court. Introduction of certain features in such criminal
proceedings is aimed at ensuring proper functioning of the main state and
self-governing institutions. An important role of the defense counsel in the
specified category of proceedings is emphasized, which consists in the
fact that during pre-trial investigation of criminal offenses in the field of
official activities, the prosecution is obliged to comply with requirements
of Article 481 of the Criminal Procedural Code of Ukraine concerning
subject composition of persons authorized to report suspicion to a separate
category of persons (Prosecutor General, Acting Prosecutor General, Deputy
Prosecutor General, Head of Regional Prosecutor’s Office, etc.). At the same
time, the prosecutor, who is authorized by law to compile, sign and deliver
a written suspicion notification as well as to clarify to the suspect his rights,
must necessarily be a member of the group of prosecutors: procedural heads
of criminal proceedings.

Thirdly, the defender counsel of the suspect, accused person, along with
the prosecution, is the subject of evidence collection. At the same time, as
practice of applying the Criminal Procedural Code of Ukraine demonstrates,
the right to collect evidence by conducting investigative (search) and other
procedural actions is granted exclusively to competent (authorized) persons
who carry out pre-trial investigation and are responsible for its course and
outcome.
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