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Typical Forms Of Using Specific Expertise During The
Investigation Of Crimes Against

Human Life And Health: Ways Of Application And
Implementation Issues

The authors, while textually analyzing provisions contained in the
current legislation, reviewing empirical data, in particular, the study of
Judicial and investigative records, determined what typical forms of specific
expertise are implemented during pre-trial investigation of crimes against
human life and health. For this purpose, general scientific methods such
as analysis, synthesis, and statistical methods had been applied. Their
application substantiates the expediency of amending the provisions of
the current criminal procedural legislation as well as the need to develop
a unified approach to establishing the infliction of psychological suffering
on a person, moral damage and finding the equivalent of its monetary
expression by expert means. Grounds are defined and the expediency of
implementation during the investigation of psychological consultations is
emphasized.
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Research Problem Formulation. When investigating crimes against
human life and health, it is necessary to use specific expertise of forensic
experts and specialists. Traditionally, procedural forms of its application are
the involvement of a forensic expert in conducting forensic examination,
a specialist’s participation in investigative (search) actions, and provision
of technical assistance to the prosecution during pre-trial investigation.
There have been cases of applying other forms of specific expertise. In a
positive aspect, we can stress that investigators are less and less likely to
ignore the possibility of involving well-versed persons to participate in pre-
trial investigation. Strict observance of the law regarding implementation
of mandatory forms of specific expertise use is also observed. At the same
time, it should be emphasized that specific psychological and psychiatric
expertise in a criminal proceeding, specifically in the investigation of crimes
against human life and health, has not been sufficiently tested. Scholars have
repeatedly pointed it out in the legal literature.
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Bnapa I'ycesa,
Hap’st XopomryH

TUIIOBI ®OPMWU
BUKOPVUCTAHHSI
CITELHIAJIBHUX 3HAHDb

IIIJ YAC PO3CJIIIAYBAHHI
3JIOUYMHIB ITPOTU J)KUTTS TA
310OPOB’sSI OCOBU: HAIIPSIMU
BUMKOPVCTAHHS TA
TIPOBJIEMM PEAJTI3ALIIL

N CTarTi, Ha IIifICTaBi
TEKCTYaJTbHOTO ~ aHali3y — TIOJIOKeHb
YUMHHOTO 3aKOHOTABCTBa,
y3arajibHeHHst eMIIp1YIHOTro
Marepiary,  30KpeMa  Marepiasis
oTiuoi  Ta  Cy/IoBOi  IPaKTUKM
BU3HAueHo, siKi  Tumnosi  dopmm
CTIeIliaTbHMX  3HaHb  peasli3yroThest
T/ 9ac JIOCYMOBOTO  PO3CITiTyBAHHS
3JI0YMHIB TIPOTU KUTTSA Ta 3[I0POBs
ocobw. [Ij1sf IIBOTO  3aCTOCOBYBAIVACS

Taki 3araJIbHOHAyKOBI MeTOIH,
SK aHa3 1 CMHTE3, a TakoX
CTaTUCTUYHI METOIIN. 3aBIsIKM
iX sacTocyBaHHIO ~ OOIPyHTOBaHO
JIOLUTBHICT ~ BHECEHHSI 3MiH IO
TOJIOKEHP UMHHOIO KPVMMiHaJIBHOIO
IIPOLIECYAITEHOTO 3aKOHOIIABCTBA,

a TaKoX aprMeHTOBaHO HOTpe6y
BUPOO/IEHHs! YHI(hiKOBAHOIO MizIXOTy
JI0 39ICyBaHHS eKCTIePTHVM ITIISAXOM
3aBIaHHs ~ 0coDI  IICHXOJIOTTYHMX
CTpaK[IaHb, MOPAJIbHOI IIKOOV Ta
3ICyBaHHsI eKBiBaJIEHTY 11 FPOIIIOBOTO
BUpaXKeHHs. Busnaueno mifcTaBu
Ta HaroJIOMIeHO Ha JIOUIBHOCTL
peastizariii Tij dYac poscrTimyBaHHS

TICVIXOJTOTTIHIX KOHCYJIBTaITiil.
OOrpyHTOBaHO HVIB3KY iHTIVIX
TIOJIOKEHb.

Kitrouosi CJI0Ba: 3JI0YUMH,
KpuMiHaJIbHe MPOBaI)KeHHSI,

mocyyiose PO3CIIi/lyBaHHSI, KUTTS Ta
370pOB’st 0CO0M, CrIeliiaIbHi 3HAHHS,
TICVIXOJIOTTUHI 3HAHHS, cynoBa
rcyxiaTpisi,  ekcriepT,  Crieriasicr,
criua (posinyKoBa) [lisl, TeXHiKo-
KpuMiHajicTaHe — 3abesredeHHs,
JI0Ka3, KOPMCIMBO-HACVUTBHUITBKA

3JIOUYMHHICTb, BUCHOBOK €KCIIepTa,
BOEHHWV CTaH.
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Analysis of Essential Research and Publications. Yu. P. Alenin,

V. P. Hontarenko, I. V. Hora, V. A. Zhuravel, A. V. Ishchenko, N. I. Klymenko,
I. I. Kohutych, V. V. Kovalenko, V. O. Konovalova, O. V. Oderii, I. A. Petrova,
I. V. Pyrih, E. B. Simakova-Yefremian, H. O. Spitsyna, R. L. Stepaniuk,
Yu. M. Chornous, V. M. Shevchuk, V. Yu. Shepitko, M. H. Shcherbakovskyi at
el. highlighted the development of the issues involving specific expertise use
in a criminal proceeding in their research papers.

Recent multidisciplinary studies by V. V. Bazhaniuk !, Ye. O. Danich 2,

A. V. Lisitskyi 3, K. A. Sadchikova ¢, A. V. Shulzhenko ® at el. have outlined
general theoretical aspects of specific expertise use in a criminal proceeding.
Some aspects of specific expertise use during investigation of crimes
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V. L. Ortynskyi and L. F. Hula ', A. O. Salnikova !/, N. M. Senchenko &,
O. O. Yukhno ' al el. dedicated their research papers to the issues related to
the use of specific psychological and psychiatric expertise in the investigation
of crimes against life and health. As a rule, these authors emphasized the
appointment of forensic psychiatric examinations, forensic psychological
examinations of victims of crimes or underage persons. At the same time,
the task of determining typical forms of specific expertise, in particular in the
fields of psychology and psychiatry, used in the investigation of crimes against
life and health, peculiarities of their implementation in these categories of
criminal offenses, has not yet been solved, which shows the relevance of this
issue and the urgency of its solution.

The Article Purpose is to identify typical forms of specific psychiatric
and psychological expertise used during the investigation of crimes against
human life and health, as well as to determine what peculiarities and
problematic aspects occur during their implementation in criminal offenses
of the specified category.

Main Content Presentation. The Criminal Procedure Code of Ukraine
defines mandatory grounds for forensic examination appointment. They
are as follows: 1) establishing the cause of death of a person; 2) determining
the severity and nature of the injuries; 3) determining the mental state of a
suspect in the presence of information that raises doubts about his or her
sanity or limited sanity; 4) determining the age of a person to decide whether
he or she can be brought to criminal liability if this information cannot be
established in any other way; 5) determination of the amount of pecuniary
damages, where the victim cannot determine them and has not provided
a document confirming the amount of such damage, the amount of non-
pecuniary damage, environmental damage caused by a criminal offence 2°.
In the context of crimes against human life and health, considering the
strategic tasks related to the investigation and the textual analysis of the
provisions outlined in Part 2 of Art. 242 of the Criminal Code of Ukraine, we
can summarize that specific expertise use in the form of forensic examination
is mandatory for:

1. Establishing causes of death and gravity and nature of bodily injuries.

2. Ascertaining the age of a person in respect of whom there are grounds
to believe that he/she may be an underage person and has committed a crime
of the studied group.

Opruncekmi B. J1., T'yna J1. ®@. OcobmBocTi cy/10Bo-TIcHxiaTpUYHOT eKCIIepTHU3H Ti/I03PI0BaHOTrO
y BumHeHHi BOWBCTBa. Bicnux Hayionasvnoeo yuibepcumenty «JIvBibcoka noaimexnika». Cepist:
TOpumyrani mayxw. 2019. Bum. 21. C. 4-9.
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TYPICAL FORMS OF USING
SPECIFIC EXPERTISE DURING
THE INVESTIGATION OF
CRIMES AGAINST HUMAN
LIFE AND HEALTH: WAYS

OF APPLICATION AND
IMPLEMENTATION ISSUES

The authors, while textually
analyzing provisions contained in
the current legislation, reviewing
empirical data, in particular, the
study of judicial and investigative
records, determined what typical
forms of specific expertise are
implemented  during  pre-trial
investigation of crimes against
human life and health. For this
purpose, general scientific methods
such as analysis, synthesis,
and  statistical ~methods had
been applied. Their application
substantiates  the  expediency
of amending the provisions of
the current criminal procedural
legislation as well as the need
to develop a unified approach
to establishing the infliction of
psychological  suffering on a
person, moral damage and finding
the equivalent of its monetary

expression by expert means.
Grounds are defined and the
expediency of implementation
during the investigation of
psychological  consultations s
emphasized.

Key words: crime, criminal
proceeding, pre-trial investigation,
human life and health, specific
expertise, psychological expertise,
forensic psychiatry, forensic expert,
specialist, investigative (research)
activity, technical forensic support,
evidence, self-serving  violent

crime, expert conclusions, martial
law.
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TYPISCHE FORMEN
DES EINSATZES VON
SPEZIALWISSEN BEI
DER ERMITTLUNG VON
VERBRECHEN GEGEN
LEBEN UND GESUNDHEIT:
ANWENDUNGSHINWEISE
UND PROBLEME DER
UMSETZUNG

In dem Artikel wird auf der
Grundlage einer  Textanalyse
der Bestimmungen der
geltenden  Gesetzgebung,  der
Verallgemeinerung  empirischen
Materials, insbesondere der
Materialien  der  Ermittlungs-
und Justizpraxis, ermittelt,
welche typischen Formen von

Spezialwissen bei der Ermittlung
vor Gericht zum Einsatz kommen
von  Verbrechen gegen das
Leben und die Gesundheit einer
Person. Dabei kamen allgemeine
wissenschaftliche Methoden
wie Analyse und Synthese sowie
statistische Methoden zum Einsatz.
Dank ihrer Anwendung wird die
Zweckmafigkeit von Anderungen
der Bestimmungen der geltenden
Strafprozessgesetzgebung
sowie die Notwendigkeit der
Entwicklung eines einheitlichen
Ansatzes fiir die sachverstindige
Untersuchung von psychischem
Leiden, moralischem Schaden und
der Ermittlung seines Geldwerts
untermauert  Ausdruck  wird
argumentiert. Die Griinde werden
definiert und die ZweckmaBigkeit
der Umsetzung im Rahmen der
Untersuchung psychologischer
Beratungen hervorgehoben. Eine
Reihe  weiterer  Bestimmungen
werden konkretisiert.

Schliisselworter:  Kriminalitét,

Strafverfahren, Ermittlungen
vor dem Prozess, Leben und
Gesundheit einer Person,
Spezialwissen, psychologische
Kenntnisse, forensische
Psychiatrie, Sachverstandiger,
Spezialist, Ermittlungstatigkeit
(Forschung), forensische
technische Unterstiitzung,
Beweismittel, eigenniitzig
und  gewalttitig  Kriminalitat,

Schlussfolgerungsexperte,
Kriegsrecht.
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3. Ascertaining mental state of the suspect in a crime against life and health
upon availability of information which casts doubt on his/her sanity or limited
capacity.

4. Determining the amount of non-pecuniary damages damage caused by
a criminal offense, in particular, by conducting psychological examination. This
is the approach outlined by the legislator as mandatory. From our perspective,
this list should be further expanded. This is crucial in view of the fact that, for
example, the murder of a minor is an aggravating circumstance and should
be qualified under clause 2 of Part 2 of Article 115 of the Criminal Code of
Ukraine. However, the murder of an adult, in the absence of other aggravating
circumstances, is a basis for bringing a person to criminal liability under Part 1
of Article 115 of the Criminal Code of Ukraine. Thus, in order to properly qualify
a person’s actions in certain cases, the victim’s age is also crucial, and if it is
unknown, forensic medical examination should also be conducted. Therefore,
we believe that clause 4 of Part 2 of Article 242 of the Criminal Procedure Code
of Ukraine shall be amended as follows: “ascertaining the age of a person in
order to decide whether it is possible to bring him or her to criminal liability
when this information cannot be obtained through any other means, as well as
of another person if age may affect the gravity of the offense committed”.

In view of our analysis of judgements of conviction passed on charges
of a crime against life and health, we can conclude that the use of specific
psychiatric and psychological expertise in the form of forensic examination can
be presented as follows:

1) out of 120 analyzed judgments of conviction on the fact of murder,
including circumstances aggravating punishment (Article 115 of the
Criminal Code of Ukraine), forensic psychiatric examination of the suspect
was appointed in 37% of proceedings, and psychological examination of the
suspect was appointed in 12% of cases;

2) out of 19 judgments of conviction delivered in connection with the
commission of murder committed by a person in the heat of passion, forensic
psychiatric examination was ordered in 50% of criminal proceedings, forensic
psychological examination - in 16% of cases, multidisciplinary forensic
psychological and psychiatric examination - in 16 proceedings;

3) out of 80 analyzed judgments of conviction on infliction of bodily injury
of varying severity (Articles 121, 122, 125 of the Criminal Code of Ukraine),
forensic psychiatric examination of the suspect was appointed during pre-trial
investigation in 18% of cases, and forensic psychological examination was
appointed in 9% of cases;

4) out of 80 judgments of conviction for domestic violence (Article 126-1 of
the Criminal Code of Ukraine), forensic psychiatric examination of the suspect
was appointed in 9% of cases, and forensic psychological examination of the
victim of domestic violence in 39% of proceedings.

5) out of 7 judgments of conviction on the fact of Driving a person
into suicide (Article 120 of the Criminal Code of Ukraine), 71% (5) of the
cases involved forensic psychiatric examination of the suspect, 28% (2) -
psychological examination of the suspect, and 14% (1) - multidisciplinary
post-mortem psychological and psychiatric examination of the victim. For all
other crimes against human life and health, it is atypical to conduct forensic
psychiatric and psychological examinations, except in cases when the suspect
has been registered with a psychiatrist, his/her defense counsel has filed a
motion for forensic psychiatric examination, or when the suspect’s behavior
was and is inappropriate.

The presented data show that the investigative and judicial practice of
ordering forensic psychiatric and psychological examinations in cases of crimes
against life and health, even of the same type, is not uniform, i.e., a uniform
approach has not been formed by law application practice. Thus, in particular,
concerning the appointment of forensic psychiatric examinations, we agree

Archives of Criminology and Forensic Sciences Ne 1 (9). 2024
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that it is important to consider the presumption of a person’s 2! mental health,
and therefore, in the absence of any doubt about a person’s mental health, its
appointment is inexpedient. In view of the above, the practice of appointing
forensic psychiatric examination in respect of every suspect of murder is not
justified and has become less relevant.

Currently, the same practice in the appointment of forensic examinations
is followed in the activities of investigation, as there are no uniform approach-
es, and evidence in the form of expert conclusion is collected on the basis of
the investigator’s own understanding of the system of evidence in terms of
proving the circumstances specified in Article 91 of the Criminal Procedure
Code of Ukraine. Stemming from the above, we deem it necessary to stress
the importance of appointing psychological examinations in the context of
collecting evidence to prove the circumstances of the infliction of: 1) moral
damage; 2) the use of psychological violence as a form of domestic violence;
3) systematic humiliation of human dignity resulting in a person’s suicide.

Thus, according to the legislature, psychological violence “includes verbal
abuse, threats, including against third parties, humiliation, harassment,
intimidation, other actions aimed at limiting the expression of the will of a
person, control in the reproductive sphere, if such actions or inaction have
caused the affected person to fear for their own or third-parties’ safety or
security resulting in emotional insecurity, inability to protect oneself, or harm
to a person’s mental health” 22, We are of the opinion that establishment of the
facts regarding a person’s fear for his or her own safety or third-parties’ safety
or security, cause of emotional insecurity, inability to protect oneself, or harm
to a person’s mental health can be carried out only by a competent specialist, in
particular by those who have a higher psychological education, have obtained
a specialist’s or master’s degree and have been certified as a forensic expert in
the specialty 14.1 Psychological examination 23. We believe that it is the expert
conclusion that will be the procedural source of evidence that will become
crucial in proving facts of inflicting psychological suffering and psychological
violence on a person.

Apart from expert research, a typical form of using specific expertise,
in particular in the fields of psychiatry and psychology, in the investigation
of crimes against human life and health is the participation of specialists in
investigative (search) actions. It is pointed out that specialists’ involvement in
the field of psychology is more common, and this has also been repeatedly
emphasized in the specialized literature. This is due to the fact that underage
persons often take part in criminal proceedings of the category under study,
as most crimes against life and health are of a domestic nature and are
committed by people close to the victims. Therefore, the situation of their
commission is characterized by factors

Husieva Vlada,
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FORMES TYPIQUES
D’UTILISATION DE
CONNAISSANCES SPECIALES
LORS D’ENQUETES SUR

DES CRIMES CONTRE

LA VIE ET LA SANTE DES
PERSONNES : MODE D’EMPLOI
ET PROBLEMES DE MISE EN
(EUVRE

Dans larticle, sur la base de
I'analyse textuelle des dispositions
de la législation en vigueur, de
la généralisation du matériel
empirique, en particulier des
matériaux de la pratique d’enquéte
et judiciaire, il est déterminé
quelles  formes  typiques de
connaissances spéciales sont mises
en ceuvre au cours de lenquéte
préliminaire. de crimes contre la
vie et la santé d'une personne. Pour
cela, des méthodes scientifiques
générales telles que l'analyse et la
synthese, ainsi que des méthodes
statistiques, ont été utilisées. Grace
a leur application, l'opportunité
dapporter des modifications aux
dispositions de la législation de
procédure pénale en vigueur est
justifiée, ainsi que la nécessité de
développer une approche unifiée de
I'expertise en matiére de souffrance
psychologique, de préjudice moral
et de recherche de léquivalent
de son montant. l'expression est
argumentée. Les raisons sont
définies et l'opportunité de mise
en ceuvre lors de lenquéte des
consultations psychologiques est
soulignée. Un certain nombre

d’autres dispositions sont justifiées.

such as the commission of crimes at
the victims’ residence, under conditions
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of obvious clarity, and in the presence of underage persons, etc. Given the
regulatory requirements for conducting investigative (search) actions involving
underage persons in the presence of the legal representative, a pedagogue,
or psychologist and a medical practitioner (Articles 226, 227 of the Criminal
Procedure Code of Ukraine) 24, this issue has repeatedly been researched by
domestic scholars 2%, 2, 27, 28, We believe there is a need to note that when
assigning a specialist in a procedural action, one should proceed from his
or her specialty, competence, and work experience. The education of a
psychologist does not indicate that a person has mastered the skills of working
with underage persons or witnesses. Any mistake made by such a specialist
may result in secondary victimization of a person, which is unacceptable, as it
is not in line with international standards in the field of justice.

Capabilities of engaging a psychologist in a criminal proceeding involving
adult citizens should not be neglected, because those persons who are victims
and suspects may also need psychological assistance. As evidenced by the
analysis of criminal proceedings’ materials, a psychologist’s participation
in procedural actions is more and more often completed by a psychological
consultation, which both the participants in a criminal proceeding and
the prosecution receive. It is reasonably pointed out that psychological
consulting should be viewed as a special psychological activity carried out
by a psychologist to provide pra--ctical and informational assistance to the
investigating authority, and which is aimed at establishing the truth in a case
and all circumstances that are subject to proof and are necessary for drawing
the right decision 2°.

We further believe that when a person’s behavior goes beyond the generally
accepted framework, it is essential to consider the possibility of involving a
psychiatrist in a criminal proceeding. Relying on professional expertise, which
is specific to the prosecution, he/she can determine whether it is expedient to
conduct procedural actions with participation of such a person, whether this
person is aware or his/her behavior. This is particularly important in relation to
those persons who have the procedural status of victims and witnesses and are
warned of criminal liability for giving knowingly false testimony.

Conclusions. Thus, given the specifics of crimes against human life and
health, and the peculiarities of their criminal law characteristics, it is proposed
to amend the current criminal procedure legislation. In particular, clause 4
of Part 2 of Article 242 of the Criminal Procedure Code of Ukraine outlining
mandatory grounds for forensic examination appointment should be amended
to read as follows: “ascertaining the age of a person in order to decide whether it
is possible to bring him or her to criminal liability when this information cannot
be obtained through any other means, as well as of another person if age may
affect the gravity of the offense committed”.

The paper notes that law application practice has not yet developed uniform
approaches to the use of specific psychological and psychiatric expertise at
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the stage of pre-trial investigation of crimes against human life and health. Thus, it
is quite common to appoint forensic psychiatric examinations of suspects without
reasonable grounds, which in certain cases can be recognized as a violation of mental
health presumption. The authors state that appointment of forensic psychological
examinations in criminal proceedings involving domestic violence investigation and
driving a person into suicide is insufficient. It is argued that this practice does not
always ensure an informed solution to the investigation’s tactical tasks, which may
result in unjustified criminal prosecution.

In addition to the involvement of a forensic expert for forensic examination, it is
essential to apply specific expertise in crime investigation through the participation
of specialists in investigative (search) actions. The authors identify certain
aspects of its implementation and characterize how its insufficient implementation
nedatively affects outcomes of a criminal proceeding. It is noted that such a form of
specific expertise as psychological consulting is promising for use in the course of
investigation.
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