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Abstract. The article analyzes scientific papers dedicated to the issues
of the murder of a newborn child by his/her mother. Both researchers and
practitioners stressed the issue of murders of a newborn child by his/her
mother, among them are: Antonian Yu.M., Baulin Yu.V., Borovitinov M.M.
Borysov V.I., Hernet M.M. Liubavskyi A.D., Naumov A.V., Nekliudov N.A.,
Ostapenko L.A., Sainchyn O.S., Semeniuk I.S., Sosnina O.V., Stratonov V.M.,
Pashchenko O.lu., Tsybulenko T.D., as well as foreign researchers: Richard
von Krafft-Ebing, lohan Zakharii Platner and others.

As shown by the analysis, during different historical time periods, science
constantly changed its opinion and attitude regarding such a social evil as the
murder of a newborn child by his/her mother. On the other hand, there are
still many unsolved issues, one of which we deem is uncertainty concerning
the concepts and definitions of this particular type of crime.

In research papers of multiple scientists, we come across the equation
of the infanticide concept with child murder. For a precise definition of
the infanticide concept, we analyzed the legislation of the Anglo-Saxon,
Romano-Germanic legal system and other countries with a developed
legal system, and also countries of the post-Soviet period, where liability
for murdering juveniles, minors and newborn children was stipulated. A
comparative characteristic of Ukrainian legislation during 1919-2022 has
been provided. Provisions of criminal liability for the murder of a newborn
child by his/her mother have been studied and difference from other qualified
types of murders has been established. A personal viewpoint concerning
the concept of deprivation of a person’s life has been expressed. It has been
proven that the infanticide concept is not a universal concept for a number of
reasons: each country uses its own version regarding this criminal activity;
in Ukrainian legislation, as a result of various offenses, it is noted that the
death of a young child, the fetus of a pregnant woman as well as a newborn
child may take place (Part 1, paragraph 2, Article 115 Murder of the Criminal
Code of Ukraine); Article 117 Infanticide; Article 134 lllegal abortion, i.e.
artificial termination of pregnancy through external intervention in the
woman’s body, which consequences due to criminal actions are the death of
the child and others. Therefore, the generalized term infanticide, in certain
cases, is not always appropriate to use, although this concept is quite broad.
Thus, in order to understand and comprehend this concept, both theory and
practice have been extensively analyzed, since there is no unified point of
view as to understanding of when does this life begin that may be taken as
a result of crime. After all, from the viewpoint of criminal law and signs of
the composition of newborn child murder, the issue of primary and practical
importance is not about the content of the human life concept, but about the
issue of its beginning. For this reason, we provide several definitions for the
concepts of infanticide, murder of a newborn child and murder of a human.

We have come to a generalized conclusion that the beginning of a person’s
life is laid not from the moment of their physical birth but much earlier. Thus,
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XAPAKTEPUCTUKA
IIOHATI JITOBBMBCTBO:
KOMITAPATVBICTUYHUM
ACIIEKT

AmnoTanisi. Y cTarTi 1nmposefeHo
aHaJIi3 HayKOBMX TIpallb ITPUCBsYe-
HUX rpobieMaM BOMBCTBA MaTip’to
CBO€I HOBOHAPOIKEHOI  TUTUHMU,
ITpobGnemi BOMBCTB, B TOMY umCI i
BOMBCTB MaTipto CBOEI HOBOHAPO-
JKeHOI AUTWHU HNPUIIsIV yBa-
Ty §K HayKOBIi TaK i NpakTUKWM,
e rtaki: AntoHsH IOM. Bayrin
IO.B., bopositinos M.M. Bopucos
BI, Tepuer MM. JliobaBckuit
AJl, Haymos A.B, Hexmonos
H.A,, Ocranenko JL.A. Cainunn
O.C., Cemenrok I.C., Cocuina O.B.,
Crparonos B.M., Ilamenko OIO.,
IInGysenxo T.JI. B TomMy uwmci iHO-
semHi Bueni: Pixapm donr Kpadr-
EGlInr, loran 3axapin IliaTaep Ta
iHIIm.

Sk ToKas3aB aHali3, Hayka ITpo-
TATOM Pi3HUX ICTOPUYHUX IIPO-
MIXKKIiB 9acy IOCTifTHO 3MiHIOBajia
CBOIO JTyMKY Ta BiJTHOIIEHHS JIO Ta-
KOT'O COIIiaJIbHOTO 3714, SIK BOMBCTBO
MaTipo cBO€i HOBOHAPOJIKEHOT 1~
TN, Tlpore 3ammimaeTecst GaraTo
He BupileHux mpobiem, ofHico 3
HUX MM BOa4aeMO HeBVU3HAYEHICTb
BIZITIOBIZTHO [0 IIOHSTH Ta BU3HAa-
UYeHb, CaMe JIaHOT'O BUTY 3JI0YVHY.

B poborax pisHUX BUeHUX MU
3yCTpidaeMO  OTOTOXHEHHsS  II0-
HATTS JiTOBOMBCTBa 3 BOMBCTBOM
OIUTUHNA. [[JIs 1eTasbHOro BU3HA-
YeHHs IIOHSITTS JiTOBOMBCTBO MU
mpoaHajlisyBaJi  3aKOHOIABCTBO
QHIJIO-CAKCOHCHKOI,  pOMaHO-Tep-
MaHCBKOI IIPaBOBOI CUCTEMM Ta
IHITMX JIepXXaB 3 PO3BUHEHOIO IIpa-
BOBOIO CHCTEMOIO, a TaKOX KpaiH
TIOCTpPazITHCHKOTO Tiepiofty, fie Oysio
nepenbadeHo BiJIIOBiaJIBHICTE 3a
BOMBCTBA MAaJIOJITHIX, HEIOBHO-
JITHIX, HOBOHApPOIKeHWUX  JIiTerl.
Takox Oysia IIpoBejieHa IOPiBHSIIb-
Ha XapaKTepuCTUKa yKpaiHCHKOTO
3aKOHOfaBCTBa y Tepior 3 1919 mo
2022 pik. JOCIi/IKeHO II0JIOKEeHHS
KpUMiHaIbHOL BiJIITOBITa/TBHOCTI
3a BOMBCTBO MaTipIo CBO€1 HOBOHa-
POIKEHOT AWUTUMHM 1 BCTAHOBJIEHO
BiIMiHHICTB Bif iHIMX KBasTidiko-
BaHMX BuUAiB BOWBCTB. HaBemero
BJIACHY IIO3MIIIIO IIIOJ0 IIOHSTTS
«11030aBJIeHHS  XWUTTS  JIIOIIVIHI».
JloBeeHo, M0 TOHSTTS «TiTOBOVB-
CTBO» HE € yl—liBepCaJleVlM IIOHAT-
TAM, 3 pﬂ]ly HpVI‘IVIH: KOXHa KpaTHa
BUKOPWCTOBYE CBOIO Bepcilo BiJTHOC-
HO JAaHOI 3JIOUMHHOI [IisiJIbHOCTI; B
praiHCBKOMy SaKOHO}IaBCTBi BHa-
CJIJIOK  Pi3HMX  IPaBOINOPYIIeHb
MOXe HaCTyHaTVI CMepr, AK MaJio-
JHTHBOT IMTUHM TaK i TUIO/Ty BariT-
Hol XiHkm 4.l 1.2. c1.115 YmucHe
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we have analyzed the draft of the new criminal code (the part of murder,
including of a newborn child).

As a result, the introduced comparative-legal characteristic of concepts
definition helps to actualize issues which, according to the author, can become
the foundation for subsequent research and advancement of legislation, and
thus enhance the activity of judicial, investigative and other agencies: that
overall will lead to improvement in human rights protection.

Keywords: murder of a newborn child, mother, infanticide, abortion,
child’s life, criminal liability.

Introduction. The human right to life is proclaimed in all countries of the
world and enshrined in corresponding regulatory acts on human rights as well
as guaranteed by almost all constitutions of the world countries (Article 27
of the Constitution of Ukraine). There is even more emphasis on the rights of
children, as they cannot fully exercise this right due to their lack of protection.
The confirmation of this is the Convention on the Rights of the Child dated
November 20, 1989 (amended), approved by Resolution 50/155 of the UN
General Assembly of December 21, 1995'. The Criminal Code of Ukraine
determines legal protection of human life as one of its tasks. Such actions
and responsibility for them are provided by relevant rules of the Criminal
Code of Ukraine. However, legal regulation does not solve the issue of crime
and encroachment on life in particular. After all, the criminal’s behavior is
determined by anti-social orientation, which takes place under the influence
of actions of certain socio-political, economic and socio-cultural conditions.

There is an opinion that in addition to a person’s fault in a committed
crime, there is also the “fault” of other influencing factors. One of these
factors is those of a social nature that result in the emergence of a personal
conflict in which we see violence against another person at the end. Sooner
or later it will lead to its external manifestation, namely, it will be expressed in
violence against another person.

Let’s add that, being neglected by a positively oriented social group,
a person becomes a member of an informal social group, which social
orientation can vary widely, up to committing a crime. This provision should
be applied to the understanding of a reason for the premeditated murder of
a newborn child by his/her mother in the event when crime subject cocludes
that her pregnancy and the birth of a child, for some reason (absence of a
future child’s father, the subject age, negative attitude of close people to a
child’s birth), will be a circumstance that will be condemned by people
or disrupt the normal course of life for a woman in labor. Stemming from
this fact, murder becomes a solution to problems in these cases. The very
existence of the thought that a child is unwanted, and therefore the future is
also undesirable, sounds pretty wild. As the analysis of history demonstrates,
such cases were not isolated, even despite a severe and no less terrible
liability. Existence of such a type of murder as murder of a newborn child by
his/her mother until the present time calls into question social development,
since it seems that a man is not willing to move forward with the development
of modern technologies. In our view, there are many reasons. Therefore, this
issue necessitates separate research which is insufficiently addressed by both
scientists and practitioners. Perhaps one of the reasons is non-disclosure or
lack of coverage on this issue, and thus we see a public desire to turn a blind
eye to it. And from here unwillingness of scientists to perform research on
this phenomenon from criminological, criminal law and other viewpoints
follows. Although there are some changes in this direction, in our opinion,
they are insufficient.

! Komusenmis rpo npasa antvau Big 20.11. 1989 poxy 3i 3mMiHamm, cxBaJIeHMMM Pe30JIIOLEIO

50/155 I'enepanbroi Acam6irei OOH Bix 21 rpymsst 1995 poky.
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Let’s turn our attention to the fact that when investigating this type of
crime, it is vital to define all the needed concepts: in particular, to determine a
subjective aspect of a crime, the subject, the moment of intention appearance
and a special physiological and mental state of a woman while murder, way of
crime commission, trace formation mechanism. There is also a requirement
for investigative bodies, procedural manager and the court to establish
reasons and conditions that contributed to crime comission, circumstances
affected a woman’s psyche, which were directly included in the range of
circumstances subjected to be proven in criminal proceedings. All this is
required to expand theoretical developments and research in corresponding
areas bordering on this phenomenon, because mothers have become much
younger (today their age is from 14 to 21 years), the time when psyche is quite
vulnerable as even a slight negative impact results in suffering; therefore,
such women in labor react quite aggressively to any stimuli, for example
pain. Aggression can be both controlled and uncontrolled. The following
terrible and impressive numbers are rather thought-provoking: out of 150
pregnant women willing to have an abortion, around 100 do not want to have
a child at all. According to demographic indicators, the population of Ukraine
will increase to 41 million people by 2026. If the institution of motherhood
and its social protection are not given priority in society, considreing the
consequences of the war, we are on the verge of another demographic crisis.
It is vital that the birth of each new child has general social importance, and
therefore retaliatory prosecutions could be incentives. Full and all-round
protection of childhood should become a responsibility for the entire society,
not only the state. Thus, it is required not only to define the concepts that will
help to harmonize the legislation but also to implement them efficiently and
quickly. All of the above determines the relevance of this topic.

The research regulatory framework is: the Constitution of Ukraine,
Criminal Code of Ukraine and other laws of Ukraine. For the purpose of
comparative analysis, the author studied (in translation) foreign criminal
legislation on encroachment on human life, the Criminal Code of countries
that at one time were part of the USSR.

The purpose and main objectives of the research are the theoretical
research on this issues using historical, empirical, sociological materials, on
the basis of which: to determine essential legal features of such a crime as
the murder of a newborn child by his/her mother, followed by the concept
definition; to analyze the current criminal legislation of foreign countries for
similar types of offences;

Research results. The formation of the infanticide concept in every
country of the world, as we stressed above, went through difficult stages,
and most importantly, this process has not been completed. Unfortunately,
there is no unity in laws of countries; moreover, there are disagreements in
scientific research. There is no unity in views among scientists regarding the
object and subject of this crime type, and the objective and subjective aspect
of a crime accordingly. We have already mentioned? it in our publications.
As Sosnina O.V. notes, there is no unequivocal position on the issues of the

Crparoros B.M., Koryn O.O. [eHesa KpyMiHaIBHOI BiIIOBiaIbHOCT] 32 BOMBCTBO MaTip'to
CBOET HOBOHAPOKeHOT InTrHN. [TpoGriemu miBuIeHHs eceKTMBHOCTI KPUMiHaIBHOT IOCTHIIIT
Yxpaiau: KonekTviBHa MoHorpadis / IHcTuTyT nepxasu i npasa imeni B.M. Koperibkoro HAH
Vkpaiuwn, Kuiscbknit yniBepenrer npasa HAH Ykpainy; 3a 3ar. pep. 10.C. Illemmryuenka, FO.JT.
Bormmpkoro. Kuis : Bugasaumrso Jlipa-K, 2021. C. 624-634.

Koprym O. O. Oxpemi erleMeHTV KpUMIiHATICTUYHOI XapaKTePWUCTUKM JIiTOBOVBCTBA.
Kpuminastictuka i cyosa ekcriepTisa: MiKBigom. Hayk.-meTon. 30. / Kuiscskuvt HII cymosnx
excrieptus; pexkoit: 1. B. XKypasibos (rosos. pet.), O. T. Pysin (3act. rosos. pe.) Ta in. - Kuis :
Bumasawirrso Jlipa-K, 2021. Bum. 66. C. 461-472.

Kosryn O. O. Do npobiiem xapakTepucTuKu 00’ eKTy BOMBCTBA MaTip 10 CBOET HOBOHAPOJIKEHOT
IuTUHNY. AKTyasibHi IIpoGieMu CydYacHOi IOpUIMYHOT HayKy Ta MTPaKTUKN: MaTepiam KpyIjioro
cromy (M. Kuis, 1 xopthst 2020 poky), Kuis Bumasauirso Jlipa-K, 2020. 172 c.

BomscTBo KK YKpainm, HOBOHapo-
okeHol autuHu; cr.117 BOuscrBo
HOBOHApOJI)KeHOT JUTUHYW;  CT.134
Hesakonne mnposenennsi abopTy,
TOOTO INTydYHe IlepepuBaHHS Ba-
TITHOCTI  IUISIXOM ~ CTOPOHHBOTO
BTPy4YaHHsI B OpraHisM >XXiHKMU, y
SAKMX HaCJIJIKaMV 37I09MHHMX JIii €
cMepTh AMTHHMY, Ta inmi. Tomy ysa-
TaJIbHEHWVT TePMiH «1iTOBOVIBCTBO»,
B TUX UM IHINMX BUITAjKax, He 3a-
BX/IV JIOPEYHO BXMBATH, X04a JaHe
TTOHATTS IOCUTH Ipoke. Tomy 1st
YCBiTOMJIEHHS i pO3yMiHHS JaHOrO
MOHSATTS OyJIO TPOBEIeHO HMINPO-
KNV aHaJli3 K Teopii Tak i mpaKkTu-
KM, OCKUJIBKV He Ma€ €/IMHOI TOUKM
30py, 3 MPUBOY PO3YMiHHS, KOJIV
K BCe TaKV TIOUMHAETBCS Te came
JKUTTSL  SIKOTO  MOXYTb 3JIOUMHHI
ejsleMeHTH 11030aBUTN. AkKe 3 TOY-
KV 30py KpMMiHaJIBHOTO IIpaBa Ta
O3HaK CK.‘Iaﬂ,y BOMBCTBA HOBOHapO-
JIKeHOI IMTUHW Ilepiiodeprobe Ta
IpakTUYHe 3HaUeHHs Ma€ ITMTaHHsI
He HpO 3MICT HOHSITTSI «KUTTS JIKO-
JVIHW», a TO/I0 TIUTaHHS IIpo 1T 110~
yvarok. ToMy MU HajlaeMo JIeKiTbKa
BU3HAUeHb IIOHSTH «IiTOBOVBCTBO»,
«BOVIBCTBO HOBOHAPOJKEHOI INTH-
HW» Ta «BOVIBCTBO JIFOIVH.

Mw mpuinum 10 y3arajibHeHOro
BV[CHOBKy, 10 TIOYAaTOK JXXWUTTHA JIIO-
JIVIHV 3aKJIa/Ia€ThCsl He 3 MOMEHTY
i (pi3yHOro HapOJKeHHs, a 3Ha-
uHo panimte. Tomy mpoanastisysa-
JIVL IIPOEKT HOBOTO KPVMiHaIbHOIO
KOJIeKCY, B 4acTMHi came BOVIBCTBa,
B TOMY YMCJTi HOBOHAPOJIKEHOI JIni-
TUHMN.

Otxe mposeieHa IOPiBHSAJIBHO-

TpaBoBa XapaKTepucTukKa
BU3HAYeHHS  IIOHSATb  03BOJIAE
aKTyaJlisyBaTu TIMTaHHs, $Ki Ha
JyMKy — aBTOpa, MOXYTbh CTaTu
MIATPYHTAM IS TIOA@JIBLINX
HayKOBUX TOIIYKiB Ta
B/IOCKOHAJIEHHS 3aKOHOITABCTBA,

a BigTaK MNOKPaIIUTh [isJIbHICTH
CyIOBMX,  CIIOUMX Ta  IHIINX
opraHis, IO B IJTOMy TIIpuBere
JI0O TIOKpallleHHsS  3aXWUCTy IIpaB

JIFOIVIHML
Kirrogosi croBa: BOMBCTBO
HOBOHAPOJI)KEHOT IIVTUHU,
MaTw, JIiTOBOMBCTBO, abopr,
KUTTS  OWTWHY,  KpUMiHaJIbHa
BIJ[IIOBIIaJIBHICTh.

https//archive-criminology.com.ua/index.php/journal
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CHARACTERISTIC OF THE
INFANTICIDE CONCEPT: THE
COMPARATIVE ASPECT

The article analyzes scientific
papers dedicated to the issues of
the murder of a newborn child by
his/her mother. Both researchers
and practitioners stressed the
issue of murders of a newborn
child by his/her mother, among
them are: Antonian Yu.M., Baulin
YuV, Borovitinov M.M. Borysov
VI, Hernet MM. Liubavskyi
A.D., Naumov AV, Nekliudov
N.A.,, Ostapenko L.A. Sainchyn
O.S., Semeniuk 1S, Sosnina OV,
Stratonov V.M., Pashchenko O.Iu.,
Tsybulenko T.D., as well as foreign
researchers: Richard von Krafft-
Ebing, Iohan Zakharii Platner and
others.

As shown by the analysis, during
different historical time periods,
science constantly changed its
opinion and attitude regarding
such a social evil as the murder of
a newborn child by his/her mother.
On the other hand, there are still
many unsolved issues, one of which
we deem is uncertainty concerning
the concepts and definitions of this
particular type of crime.

In research papers of multiple
scientists, we come across the
equation of the infanticide concept
with child murder. For a precise
definition of the infanticide concept,
we analyzed the legislation of the
Anglo-Saxon, Romano-Germanic
legal system and other countries
with a developed legal system,
and also countries of the post-
Soviet period, where liability for
murdering juveniles, minors and
newborn children was stipulated.
A comparative characteristic of

Ukrainian  legislation ~ during
1919-2022 has been provided.
Provisions of criminal liability

for the murder of a newborn
child by his/her mother have
been studied and difference from
other qualified types of murders
has been established. A personal
viewpoint concerning the concept
of deprivation of a person’s life has
been expressed. It has been proven
that the infanticide concept is not a
universal concept for a number of
reasons: each country uses its own
version regarding this criminal
activity; in Ukrainian legislation,
as a result of various offenses, it
is noted that the death of a young
child, the fetus of a pregnant
woman as well as a newborn child
may take place (Part 1, paragraph
2, Article 115 Murder of the
Criminal Code of Ukraine); Article
117 Infanticide; Article 134 Illegal
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criminal-legal characteristic of the murder of a newborn child® by his/her
mother. The author stresses that, in agreement with the Convention on the
Rights of the Child*, the state must protect not only the rights of a child but
also its life. After all, according to the Convention, a child requires special
protection and care® due to mental and physical immaturity.

Murder should be viewed as a culpable, socially dangerous act provided
for in criminal law, which encroaches on the life of another person and results
in their death. The social danger of murder lies in the fact that as result of such
actions a person is deprived of life: one of the most valuable natural goods. At
the same time, there are such consequences as death, which are irreversible.
In this connection, the damage caused to a victim cannot be compensated®.
Therefore, the first thing we should place emphasis on is the time when a
person’s life starts.

According to doctors, human life is considered to begin from physical
childbirth, when the fetus is completely separated from a mother’s body and
the umbilical cord is disconnected. Death is the moment of physiological
death when due to full cardiac arrest and cessation of oxygen supply to cells,
an irreversible process of disintegration of cells in the central nervous system
that results in brain’ death begins.

That is, the initial moment of its life is the beginning of physical childbirth,
including premature and artificial. The position of equating the beginning of a
person’s life with the beginning of their breathing leads to doubtful questions:
the question of the moment of the beginning of the criminal law protection of
a person’s life and the question of medical criteria for live births.

The answer to the first question is the basis for criminal liability of people
guilty of murdering a child during its birth. Solution of the second question
depends on characterization of an act as a completed crime or only an
attempt.

The second opinion on the issue of the beginning of life is that the moment
of its complete separation from a mother’s womb is viewed as the beginning
of human existence (such opinion was expressed by M.D. Sharhorodskyi)®.

According to the analysis performed in Austria, since the 19th century,
a distinction was made between the murder of a newborn child by his/her
mother and removal of the fetus®. In fact, this rule is enshrined in the Criminal
Code of Ukraine, Article 134 lllegal abortion!°.

As to removal of the fetus, in agreement with § 144 of the Criminal Code
of Austria, it had always been a criminal act that could only be committed with

®  Cocuina O.B. KpuminasibHa BiIIOBiaIbHICTh 3a BOMBCTBO MaTip 10 CBOET HOBOHAPOIPKEHOT /111~
TVHM 3a 3aKOHOJIaBCTBOM fiepyKaB KOHTMHeHTabHoi €Bporm. Bicnux JIvBibcvkoeo mopeiBeavho-
exoHomiuHo020 yHibepcumemy. KOpummani Haykm. 2018. Bur. 7. C.200-211. URL: http:/ /nbuv.gov.
ua/UJRN/nvlkau_2018_7_24.

Konsenmiisi mpo mpasa purvaEm B 20.11. 1989 poky 3i 3MiHamu, cxBaJIeHVIMU Pe30JIIOIE0
50/155 I'enepasibroi Acambirei OOH Bip 21 rpysus 1995 poky. URL: http:/ /zakon.rada.gov.ua/
laws/show/995_021m.

Cocnina O.B. KpnminasbHa BifiIIoBitaiibHicTh 3a BOMBCTBO MaTip 10 CBOET HOBOHAPOJIKEHOT M-
TUHN 3a 3aKOHOJIaBCTBOM JIepKaB KOHTUHEHTabHOI €Bporm. Bicuuk JIvbibcvkoeo mopeibeavio-
ekoHoMiuHo20 YHibepcumenty. YOpyavani Haykm. 2018. Bum. 7. C.201. URL: http://nbuv.gov.ua/
UJRN/nvlkau_2018_7_24.

Kopryn O. O. [To ipobiiem XapakTepucTiKy 00 eKTy BOVBCTBa MaTip 10 CBO€I HOBOHAPOJIKEHOT
JUTUHNW. AKTyasIbHi Ipo0GrieMy CydacHOI IOpUIVYHOT HayKy Ta IPaKTVKW: MaTepiasii KpyIjioro
crony (M. Kuis, 1 xosrrs 2020 poky), Kuis, Bugasanirso Jlipa-K, 2020. 172 c.

7 Cynosa mennisa/ ITin pen. Bikys B.B., T'oiy©osvwrd J1J1. Ta inrmi. Kuis, 1990. 480 c.

8 Iapropopceknit M. 3ytouvsm mipotu ocobw. URL: https:/ /library.nlu.edu.ua/POLN_TEXT/
KNIGI-013/SHargorodskiy_1947.pdf

TTepenesmis X.B. KpnminaibHo-1TpaBoBa XapaKTepucTyKa fAiToBOmBcTBa 3a KprminaabHyM Ko-
nekcom ABcrpii 1852 p. Yaconuc Kuibcvkozo yHibepcumenty npada. 2020/ 4. C.69-70.

10 KpuminanbHuy Kopeke Ykpainy. HayKoBo-IipakTudHmit KoMeHTap : y 2-X ToMax/3a 3ar. pesi.

B.SI. Tamis, B.I1. ITmonxwy, B.I. Bopwicosa, B.I. Trotrorina. 5-te By, gomos. X.: ITpaso, 2013. 1040 c.
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direct intent!'. It could be accomplished either mechanically or using certain
drugs or herbs, and also by stimulating childbirth and carrying out delivery in
a way that may result in child death. The object of legal protection in such a
case has always been life of an unborn child from the moment of conception
to 30 weeks. Concerning infanticide, which was stipulated in § 139 of the
Criminal Code of Austria'?, in the understanding of the then legislator, it could
be committed both in a mother’s womb, in relation to a child after 30 weeks of
pregnancy, and outside a mother’s womb after a child was born alive!.

Kh.V. Perepelytsia, summarizing the above, emphasizes that a victim
in this type of crime could only be a biological child of a mother-murderer.
Furthermore, labor had to begin (or be artificially induced) not earlier than
the 30th week of pregnancy or after 7.5 obstetric months (since before that
period a child was considered non-viable) and eventually a child had to be
alive'®,

Practical experience indicates that time-period of infanticide comission is
a mandatory feature of legal characteristic. Article 117 of the Criminal Code
of Ukraine highlights that murder takes place “during delivery or immediately
after it”'°. As a result, there is a necessity to differentiate these concepts, as it
will help to identify the masking of murder of a child during delivery by natural
death. In the majority of cases, infanticide is committed after delivery, which
is conditioned by the highly painful and shocked state of a mother while
delivery and her physical impossibility to commit a crime'® at this time.

But cases of murder during delivery also take place. An example is a case
when in the process of separating a child from the mother’s body, a woman
kills a child by squeezing legs. A clearer criterion that can show time limits of
“murder during delivery” and “murder immediately after it” in all cases is the
fact of a complete separation of the newborn from the mother’s body, i.e. the
ending of the child passage through the birth canal’.

Medical examiners interpret the concept of the newborn period somewhat
differently than obstetricians and pediatricians. Thus, some obstetricians
believe that a newborn baby is the one within 1-3 days of life, others: from the
beginning of the first breastfeeding. According to pediatricians, a newborn
period begins with the child’s first breath and continues for 3-4 weeks after
birth!®.

Duration of this period is determined differently by multiple specialists.
However, in forensic medical practice, a newborn is considered a child after
birth. This forensic medical interpretation of newborns has been accepted for
many decades by the courts of the Russian Empire, the former Soviet Union,

' Wachholz L. Podrecznik medycyny sadowej z uwzglednieniem ustawodawstea austryackiego,
niemieckiego i rosyjskiego dla uzytku uczniow, lekarzy i prawnikow. Krakow: Wydawnictwo
dziet lekarskich Polskich imienia Edwarda Korczyniskiego, 1899. S. 509-510.

2 Wachholz L. Podrecznik medycyny sadowej z uwzglednieniem ustawodawstea austryackiego,
niemieckiego i rosyjskiego dla uzytku uczniow, lekarzy i prawnikow. Krakow: Wydawnictwo
dziet lekarskich Polskich imienia Edwarda Korczyriskiego, 1899. S. 510.
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abortion, i.e. artificial termination
of pregnancy through external
intervention in the woman’s
body, which consequences due to
criminal actions are the death of
the child and others. Therefore,
the generalized term infanticide,
in certain cases, is not always
appropriate to use, although this
concept is quite broad. Thus,
in order to understand and
comprehend this concept, both
theory and practice have been
extensively analyzed, since there
is no unified point of view as to
understanding of when does this
life begin that may be taken as a
result of crime. After all, from the
viewpoint of criminal law and signs
of the composition of newborn
child murder, the issue of primary
and practical importance is not
about the content of the human
life concept, but about the issue of
its beginning. For this reason, we
provide several definitions for the
concepts of infanticide, murder of
a newborn child and murder of a
human.

We have come to a generalized
conclusion that the beginning of
a person’s life is laid not from the
moment of their physical birth
but much earlier. Thus, we have
analyzed the draft of the new
criminal code (the part of murder,
including of a newborn child).

As a result, the introduced
comparative-legal ~ characteristic
of concepts definition helps to
actualize issues which, according
to the author, can become the
foundation for subsequent research
and advancement of legislation,
and thus enhance the activity of
judicial, investigative and other
agencies: that overall will lead
to improvement in human rights
protection.

Keywords: murder of a newborn
child, mother, infanticide, abortion,
child’s life, criminal liability.
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Oleksandr KOVTUN

CARACTERISTIQUES DU
CONCEPT D’INFANTICIDE:
ASPECT COMPARATIF

Résumé. Larticle analyse les
travaux scientifiques consacrés
aux problemes de la meére qui tue
son nouveau-né. Les scientifiques
et les praticiens ont prété atten-
tion au probleme des meurtres,
y compris les meurtres par la
meére de son nouveau-né, a savoir
: Antonyan Yu. M., Baulin Yu. V.,
Borovitinov M. M. Borisov V. I,
Gernet M. M. Lyubavsky A. D.,
Naumov A. V., Neklyudov N. A,
Ostapenko L. A. Sainchyn O.S.,
Semenyuk I. S, Sosnina O. V.,
Stratonov V. M., Pashchenko O.,
Yu., T.D. Tsybulenko dont scien-
tifiques étrangers : Richard von
Kraft-Ebing, Iohan Zahariy Platner
et d’autres.

Comme lanalyse a indiqué, la
science au cours de différentes pé-
riodes historiques a constamment
changé dopinion et dattitude a
Iégard d'un mal social tel que le
meurtre d'une mere de son nou-
veau-né. Cependant, il reste encore
de nombreux probléemes non réso-
lus, dont I'un est I'incertitude quant
aux concepts et aux définitions de
ce type particulier de crime.

Dans les travaux de divers scien-
tifiques, nous rencontrons liden-
tification du concept d’infanticide
avec le meurtre d'un enfant. Pour
une définition détaillée du concept
d’infanticide, nous avons analysé la
législation du systéme juridique an-
glo-saxon, romano-germanique et
d'autres Etats au systéme juridique
développé, ainsi que des pays de la
période ex-soviétique, ot la respon-
sabilité du meurtre des mineurs,
des mineurs et des nouveau-nés
a été fourni. Une caractérisation
comparative de la législation ukrai-
nienne dans la période de 1919 a
2022 a également été menée. Les
dispositions relatives a la responsa-
bilité pénale pour le meurtre d'une
mere de son nouveau-né ont été étu-
diées et la différence avec dautres
types de meurtres qualifiés a été
établie. La position individuelle
concernant le concept de privation
de la vie humaine est donnée. II est
prouvé que le concept d’infanticide
n'est pas un concept universel, pour
plusieurs raisons : chaque pays uti-
lise sa propre version de cette acti-
vité criminelle ; dans la législation
ukrainienne, a la suite de diverses
infractions, la mort d'un enfant mi-
neur et du feetus d'une femme en-
ceinte peut survenir, partie 1, point
2. Article 115 Meurtre intentionnel
d'un nouveau-né du Code pénal
ukrainien ; Article 117 Meurtre
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and currently Ukraine!®. Such recognition of newborns in forensic medicine
has a certain valid justification.

A newborn child is a child who still has relevant signs of the fetus, namely:
the mother’s blood on skin, the presence of an umbilical cord, primordial
lubricant, a birth tumor, etc. The existence of at least one of the signs shows
signs of a newborn.

However, if we analyze and compare corresponding rules related to the
murder of a child, we note that in fact there are several rules as to a newborn
child in our Criminal Code: Article 117 Infanticide (murder of a newborn
child by his/her mother) during delivery or immediately after it?°, Article 135
Leaving in danger, Part 2 “... actions committed by a mother in respect of her
newborn child, unless this mother was in a condition of lying-in”, and Part 3
stipulates “.... Any such acts as provided for by paragraph 1 or 2 of this Article,
where they caused death of a person or other grave consequences?'”. Even in
this case, it is not clear why the evaluative concept of grave consequences
follows the death, which can be even more serious than death itself. And
also Article 134 lllegal abortion, that is artificial termination of pregnancy
through external intervention in a woman’s body??. That is, active actions
aimed at terminating a pregnancy by a person who does not have medical
education. Abortion is allowed in our country, in comments we encounter the
evaluative concept “under certain conditions”?*; however, this condition is not
mentioned. There are known cases when, for self-serving reasons, doctors
offer to have an abortion when a woman is in the 7th month of pregnancy. At
most, provided that a person files an application and proves the guilt of the
doctor, a guilty person will be prosecuted namely for actions having caused a
long-term health disorder.

But also there are rules in which a child’s death is a consequence for
criminal actions: Article 136 Failure to provide help to a person who is in a
condition dangerous to life, Part 2 “failure to provide help to a young child,
who is known to be in condition dangerous to life, where such help could have
been provided, or failure to inform appropriate institutions or persons of this
child’s condition, - ...”, Part 3 “any such acts as provided for by paragraph 1
or 2 of this Article, where they caused death of the victim, - ”24; Article 137
Improper performance of duty with regard to children’s life safety and health
care, Part 2 states “any such actions that caused death of a minor or other
grave consequences, - "2,

In Sweden, the only privileged type of murder is infanticide (Article 3,
Chapter 3 of the Swedish Criminal Code dated 1962). A woman who deprives
of life of her unborn child at the moment of birth or during delivery, when her
state of mind is disturbed or if she experiences severe financial hardship,
must be sentenced to imprisonment for infanticide for a term not exceeding 6
years?®. An interesting fact is that there is no lower limit of punishment.

Thus, according to the law on criminal law in Israel, in compliance with
Article 298 Murder, “if a person caused the death of another by a prohibited
act or omission, then he is guilty of manslaughter and is liable to twenty years
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imprisonment”?’. Selection of individual victims of criminal encroachment by
the degree of family ties arouses curiosity. Thus, Article 300 Murder notes,
a person who fulfills one of the following actions: (1) maliciously caused the
death of his father, mother, grandfather or grandmother®® by a prohibited
act or omission. At the same time, mitigating factor is the fact that a person
who committed a crime experienced severe psychological stress and was
subjected to cruel and long-lasting treatment by one of the members of
his/her family who was killed by a person. As can be observed, the circle of
relatives is limited, first of all, because it is not about children at all. Article 303
Infanticide answers this question, where the offender, i.e. the mother, is not
specified in the title. Therefore, “If a woman by an act or omission maliciously
caused the death of her child that had not reached the age of twelve months,
and if the balance of her mind was disturbed at the time of the act or omission
because she was not fully recovered from the effect of giving birth or because
of the effect of nursing after the birth, then - even though the offense,
according to its circumstances, constitutes murder or manslaughter - she is
liable to five years imprisonment”?°. That is, in fact, the legislator has equated
the murder of a newborn child with murder or premeditated murder, and only
in cases of health disorder, these circumstances are viewed as extenuating
circumstances. We also see a clear age category of which a newborn baby is:
it is 12 months. However, this circumstance may not be given due attention
by the court, which may classify these actions as premediatated murder or
delivery concealment, or declare a person unconvicted in accordance with
Article 19 of the Law on Israel Criminal Law*° .

Article 311 Birth concealment indicates: “If a person attempts to conceal
the birth of a child by secretly disposing of its dead body, irrespective of
whether the child died before, at or after its birth, then he is liable to one
year imprisonment”. That is, the legislator provides that a mother can kill a
newborn child during delivery, for example, due to the fact that she refused
to attend medical institutions and gave birth at home, which resulted in the
death of a 6-month-old child due to its inability to breath. The one who did not
report this event shall be prosecuted.

The Criminal Code of the People’s Republic of China which was passed
on March 14, 1997, amended the law on criminal liability in contrast to a
similar law dated 1980. The communist idea was preserved in the new code;
nevertheless, the law was devoid of its rhetoric. Secondly, the law moved away
from the supervisory role of the Supreme Court, whereas all verdicts were
delivered by it before. Also, a rule (Article 26) that stipulated the existence of
a criminal group and its management by a principal offender was introduced.
That is, the existence of such a subject as an organizer is presupposed. In
contrast to Ukrainian legislation and many others, the law provides for
criminal liability of legal entities®!. Analyzing the general part of the Criminal
Code of the People’s Republic of China, we placed emphasis on § 3 Criminal
complicity in Article 25 stating that complicity is an intentional crime
committed by two or more persons jointly. If two or more persons committed
a crime due to carelessness, they are not viewed as accomplices. Everyone is
criminally liable and punished for specific actions he/she committed. Article
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d'un enfant nouveau-né ; Article
134 Avortement illégal, c’est-a-dire
interruption artificielle de gros-
sesse par intervention externe dans
le corps de la femme, dans laquelle
les conséquences d’actes criminels
sont la mort de l'enfant, et autres.
Par conséquent, le terme généralisé
infanticide, dans certains cas, n'est
pas toujours approprié a utiliser,
bien que ce concept soit assez large.
Par conséquent, afin de comprendre
et de comprendre ce concept, une
large analyse de la théorie et de la
pratique a été effectuée, car il n'y a
pas de point de vue unique concer-
nant la compréhension quand,
apres tout, commence la vie méme
que les éléments criminels peuvent
emporter. Aprés tout, du point de
vue du droit pénal et des éléments
de la composition du meurtre d'un
nouveau-né, la question primor-
diale et pratique ne concerne pas le
contenu du concept de vie humaine,
mais la question de son début. Par
conséquent, nous proposons plu-
sieurs définitions de l'infanticide,
de l'infanticide et de 'homicide hu-
main.

Nous sommes arrivés a la
conclusion générale que le début de
la vie d’une personne n’est pas posé
a partir du moment de sa naissance
physique, mais bien plus toét. Des
lors, ils ont analysé le projet de nou-
veau code pénal, dans la partie du
meurtre lui-méme, y compris celui
d’un nouveau-né.

Par conséquent, la caractérisa-
tion juridique comparée de la dé-
finition des concepts nous permet
d’actualiser des questions qui, de
l'avis de l'auteur, peuvent devenir
la base de recherches scientifiques
ultérieures et damélioration de
la législation, et ainsi d’améliorer
lactivité des autorités judiciaires,
d’enquéte et d’autres organes, ce qui
conduira en général a une amélio-
ration de la protection des droits de
I'homme.

Mots-clés tuer nouveau-nég,
mere. infanticide, avortement, vie
d’enfant, responsabilité pénale.
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Oleksandr KOVTUN

MERKMALE DES
KONZEPTS DER KINDHEIT:
VERGLEICHENDE ASPEKTE

Abstrakt. Der Artikel analysiert
wissenschaftliche Arbeiten, die
sich mit dem Problem der Totung
des neugeborenen Kindes durch
die  Mutter befassen, wobei
sowohl Wissenschaftler als auch
Praktiker dem Problem der Morde
Aufmerksamkeit widmeten,
einschliellich der Morde durch die
Mutter ihres neugeborenen Kindes,
wie zum Beispiel: ~Antonyan
Yu.M., Baulin Yu. V., Borovitinov
M.M. Borisov VI, Gernet M.M.
Lyubavsky A.D., Naumov AV,

Neklyudov ~ N.A,  Ostapenko
L.A, Sainchyn O.S, Semenyuk
1S, Sosnina OV, Stratonov

V.M., Pashchenko O. Yu, TD.
Tsybulenko darunter auslidndische
Wissenschaftler:  Richard  von
Kraft-Ebing,  Johann  Zachary
Platner und andere.

Wie die Analyse zeigte, dnderte
die Wissenschaft in verschiedenen
historischen Epochen stdndig ihre
Meinung und Haltung gegeniiber
einem solchen sozialen Ubel wie
der Totung einer Mutter ihres
neugeborenen Kindes. Es gibt
jedoch immer noch viele ungeloste
Probleme, von denen wir eines
sehen, ist die Unsicherheit in Bezug
auf die Konzepte und Definitionen
dieser  besonderen  Art von
Kriminalitat.

In den Arbeiten verschiedener
Wissenschaftler  begegnen — wir
der Gleichsetzung des Begriffs
Infantizid mit dem Mord an
einem Kind. Fiir eine detaillierte
Definition des Begriffs Kindstotung
haben wir die Gesetzgebung der
angelséchsischen, romanisch-
germanischen Rechtsordnung und
anderer Staaten mit entwickelter
Rechtsordnung sowie der Linder
der postsowjetischen Zeit, in denen
die Verantwortung iibernommen
wurde, analysiert wegen Mordes an
Minderjdhrigen, Minderjdhrigen
und Neugeborenen. Eine
vergleichende  Charakterisierung
der ukrainischen Gesetzgebung
im Zeitraum von 1919 bis 2022
wurde ebenfalls durchgefiihrt.
Die Strafbarkeitsvorschriften
fiir den Mord an einer Mutter an
ihrem neugeborenen Kind wurden
untersucht und der Unterschied zu
anderen qualifizierten Mordarten
festgestellt. Dargestellt wird die
individuelle Position zum Begriff
~Menschenlebensentzug”. Es ist
bewiesen, dass das Konzept des
,Kindermords” aus mehreren
Griinden kein universelles Konzept
ist: Jedes Land verwendet seine
eigene Version dieser kriminellen
Aktivitat; In der ukrainischen
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28 is also widely appreciated which states that a person who is coerced to
participate in a crime shall, according to the circumstances of his crime, be
given a mitigated punishment or be exempted from punishment. We believe
this is fairly right to the point that such cases may also happen in our legal
practice, when a woman having killed her newborn baby, lies to her husband
that a baby is dead. Not willing to disclose it publicly, etc. she asks to bury a
child so that no one knows about it. In fact, he becomes an accomplice to a
crime (criminal offense) without even suspecting it.

However, despite the changes we have indicated, there is no rule
stipulating the mother’s responsibility for murdering a newborn child in the
Criminal Code of the People’s Republic of China. Instead, Chapter 4 Crimes of
Infringing upon Citizens’ Right of the Person and Democratic Rights, Article
232 stipulates “whoever intentionally commits homicide shall be sentenced
to death, life imprisonment or fixed-term imprisonment of not less than 10
years; if the circumstances are relatively minor, he shall be sentenced to
fixed-term imprisonment of not less than three years but not more than 10
years”2, That is, the Law does not specify neither the encroachment object
nor aggravating circumstances. Except for Article 233 of the Criminal Code of
the People’s Republic of China, which states that “whoever negligently causes
death to another person shall be sentenced to fixedterm imprisonment of not
less than three years but not more than seven years; if the circumstances
are relatively minor, he shall be sentenced to fixed-term imprisonment of not
more than three years, except as otherwise specifically provided in this Law” 3.
From our perspective, such approach is of practical use, since our criminal
law has a large number of rules predicting death. For example, Articles 115-
119 of the Criminal Code of Ukraine, Article 121 of Ukraine?: grievous bodily
injury which caused death of a victim. Probably the approach of Chinese
legislation on deprivation of a person’s life should be taken into account.

A similar approach to recognizing a person guilty of murder is also
observed in Danish legislation. Thus, Chapter 25 Violent crimes against
a person, §237 emphasizes that “any person who Kkills another shall be
punished for manslaughter with imprisonment from five years up to life
imprisonment”**. At the same time, it should be stressed that the following
circumstances mitigating the responsibility of a mother in labor for murdering
her newborn child are taken into account in this country. Thus, §238 states
“(1) if a mother kills her child in the course of or immediately after childbirth,
and if she is shown to have acted while in distress, from fear of disgrace or
while suffering from consequent weakness, confusion or panic caused by the
childbirth, she shall be liable to imprisonment for any term not exceeding four
years.”3%

The legislation of the post-Soviet republics is also of interest. Therefore,
we analyzed certain laws on criminal liability of these countries. Thus, in
Azerbaijan, almost as well as in Ukraine, there is a Section Crimes against life
and health in which Article 120 stipulates responsibility for the murder of a
person on the basis of aggravating circumstances. And Article 121 Deliberate
murder by mother of a newborn child indicates that such murder is possible
only while delivery or immediately after it, that is, it differs significantly from
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the Israeli law where it is stipulated that such a child is a 12 months old human.
Punishment is quite soft, up to three years of imprisonment ’.

In Article 112 of the Georgian Criminal Code, murder of a newborn child
by his/her mother is singled out, and it is also provided that such murder is
possible only during delivery or immediately after it. Punishment is more
severe compared to Azerbaijan, a mother is punished by imprisonment for a
term of up to 5 years®.

The analysis has demonstrated that the attitude towards such a social
evil as the murder of a newborn child by his/her mother is different in each
country. Some do not single out the murder of a newborn child by his/her
mother, but view it as a premeditated murder. However, almost all of them
attribute such murders to mitigating circumstances and take them into
account when imposing punishment.

It can also be emphasized that social value of a person’s life lies in the fact
that his physical destruction is destruction of social relations of which he is a
bearer. Deprivation of a person’s life entails violation of social relations, as it
results in irreversible and irreparable consequences. Therefore, human life as
an object of criminal law protection possesses socio-biological value.

A specific target of these categories of crimes is a person’s life, regardless
of their gender and any socio-demographic characteristics. It can be a
newborn child, a person in the prime of life, a person suffering from an
incurable disease. Differences based on nationality, ethic group, race,
religion, age, origin, occupation, etc. cannot be considered either.

At the same time, from the persepctive of criminal law and elements
of infanticide composition, not the issue of the human life content is of
paramount and practical importance but the issue of its beginning. It should
be emphasized that only in cases of infanticide this issue arises in practice,
and only in such cases it is necessarily solved by judicial and investigative
agencies. If in case of the murder of an adult the forensic medical examination
does not always solve the issue of whether a person was alive at the time
of a crime, the aliveness of a child must always be established in cases of
infanticide.

Summarizing the above, we can interpret the concept of infanticide which
is much broader than the murder of a newborn child.

We addressed Wikipedia in order to clarify certain terms, such as the
meaning of Human (lat. homo; the Ukrainian word comes from the ancient
*ludb): a living, intelligent being, subject of socio-historical activity and
culture®.

Person is a term that has several meanings. A person is a human
individual as a subject of socio-legal relations and conscious activity. Person
is a grammatical category, natural person, legal entity*°.

A child is a human being between the stages of birth and puberty. In
the Ukrainian language, there is such a gradation of the names of the child
depending on its age: baby, toddler, boy/ girl, teenager, adolescent, young
man/ girl*!.

¥ Yronosuyit Komekc AsepbarpKaHckont pecrry6iviku / Haydnoe pemakripoBaHue, IIpeyicsio-

BIe JIOKT I0pwjL. HayK, pod VI.M Parumosa Ilepeso ¢ asepGaripkanckoro b.9.A66acosa. CII6.:
MsnatenscrBo «fOpumyaeckut rieHTp ITpece», 2001. 325 c.
% Yromnosnyit kopexc I'pysun /Hayu. pen. 3.K.bursasa. Ilepesoy ¢ rpysmrckoro V1. Mepumka-
warmsym. CI16.: Vspatenscro «tOpumvraecknit tientp ITpecc», 2002. 409 c.
% JIropmua. Matepian 3 Bikinenii - ButbHoT entuxtonenii. URL: https:/ /uk.wikipedia.org/wiki/
%D0%9B % D1 %8E %D0%B4%D0%B8 %D0%BD %D0%B0
# Ocoba. Matepia 3 Bikinenii - Biteroi ennmxstornenii. URL: https:/ /uk.wikipedia.org/wiki/ %D
0%9E%D1%81%D0%BE%D0%B1%D0%B0_(%D0%B7%D0%BD %D0%B0%D1 %87 % D0 %B5%D0
%BD%D0%BD %D1 %8F)
[wrnna. Matepian 3 Bikinenii - sistbHoi ennmktonenii. URL: https:/ /uk.wikipedia.org/wiki/ %
D0%94%D0%B8 %D1 %82 %D0%B8%D0%BD %D0%B0
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Gesetzgebung kann es aufgrund
verschiedener  Straftaten  zum
Tod sowohl eines minderjihrigen
Kindes als auch des Foétus einer
schwangeren Frau kommen, Teil 1,
Punkt 2. Artikel 115 Vorsitzlicher
Mord an einem neugeborenen
Kind des Strafgesetzbuches
der Ukraine; Artikel 117

Mord an einem neugeborenen
Kind;  Artikel 134  Illegale
Abtreibung, d. h. kiinstlicher

Schwangerschaftsabbruch ~ durch
duBlere Eingriffe in den Koérper
der Frau, bei denen die Folgen
krimineller Handlungen der Tod
des Kindes und andere sind. Daher
ist der verallgemeinerte Begriff
,Kindermord” in bestimmten
Fédllen nicht immer angemessen,
obwohl dieser Begriff ziemlich
weit gefasst ist. Um dieses Konzept
zu verstehen und zu verstehen,
wurde daher eine umfassende
Analyse sowohl der Theorie als
auch der Praxis durchgefiihrt, da
es keinen einheitlichen Standpunkt
zum  Verstindnis gibt, wann
schliefSlich das Leben beginnt, das
kriminelle Elemente wegnehmen
konnen. Denn aus strafrechtlicher
Sicht und den Elementen der
Zusammensetzung des Mordes
an einem neugeborenen Kind
geht es bei der Frage von primérer
und praktischer Bedeutung
nicht um den Inhalt des Begriffs
"menschliches Leben", sondern um
die Frage seines Anfangs. Daher
bieten wir mehrere Definitionen
von Kindesmord, Kindsmord und
Menschenmord an.

Wir kamen zu dem allgemeinen
Schluss, dass der Beginn des Lebens
eines Menschen nicht vom Moment
seiner physischen Geburt an gelegt
wird, sondern viel frither.Deshalb
analysierten sie den Entwurf des
neuen Strafgesetzbuchs im Teil des
Mordes selbst, einschlieSlich des
Mordes an einem neugeborenen
Kind.

Daher ermoglicht uns die
durchgefiihrte rechtsvergleichende
Charakterisierung der Definition
von Begriffen, Probleme zu
aktualisieren, die nach Meinung
des Autors die Grundlage fiir
weitere wissenschaftliche
Forschung und Verbesserung der
Gesetzgebung werden koénnen,
und somit die Tatigkeit von Justiz,
Ermittlung und anderen Stellen,
was im Allgemeinen zu einer
Verbesserung des Schutzes der
Menschenrechte fithren wird.

Schliisselworter: Mord an
einem neugeborenen Kind,
Mutter. Kindesmord, Abtreibung,
Leben des Kindes, strafrechtliche
Verantwortlichkeit.
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Oteksandr KOWTUN
CHARAKTERYSTYKA
KONCEPCJI
DZIECIOBOJSTWA:ASPEKT
POROWNAWCZY

Adnotacja. W artykule
dokonano analizy prac naukowych
poswieconych problematyce
zabijania przez matke nowo

narodzonego dziecka.Na problem

zab6jstw, w  tym  zabéjstw
dokonywanych  przez  matke
swojego nowonarodzonego

dziecka, zwracali uwage zaréwno
naukowcy, jak i praktycy: Antonyan
Yu.M., Baulin YulV., Borovitinov
MM. Borysow VI, Gernet MM
Lyubavsky ~AD, Naumov AV,
Neklyudov NA, Ostapenko
LA, Sainchyn OS, Semenyuk
IS, Sosnina OV, Stratonov VM,
Pashchenko O. Yu, TD Tsybulenko
w tym zagraniczni naukowcy:
Richard von Kraft-Ebing, Johann
Zachary Platner i inni.

Jak wykazala analiza, nauka
na przestrzeni réznych okreséw
historycznych nieustannie
zmieniata swoje zdanie i stosunek
do takiego zla spotecznego, jakim
jest matka zabijajagca swoje nowo
narodzone dziecko.Nadal jednak
istnieje  wiele nierozwigzanych
probleméw, z  ktérych jeden
postrzegamy  jako  niepewnosc¢
pojec i definicji tego szczegdlnego
typu przestepstw.

W pracach réznych naukowcow
spotykamy si¢ z utozsamianiem
pojecia dzieciobdjstwa z zabiciem
dziecka. W celu szczegblowego

zdefiniowania pojecia
dzieciobdjstwa  przeanalizowano
ustawodawstwo systemow
prawnych anglosaskich,

romansko-germarnskich oraz
innych panstw o rozwinietych
systemach prawnych, a takze
krajéow postsowieckich, w ktérych
przewidziano  odpowiedzialnosé
za zabojstwo dzieci mlodych,
nieletnich i noworodkow.
Dokonano réwniez charakterystyki
poréwnawczej ustawodawstwa
ukrainskiego w okresie od 1919
do 2022 roku. Zbadano przepisy
dotyczace odpowiedzialnosci
karnej za zabdjstwo matki jej
nowonarodzonego  dziecka i
ustalono  réznice od  innych
kwalifikowanych rodzajow
zabojstw.  Podano indywidualne
stanowisko dotyczace koncepcji
,pozbawienia zZycia ludzkiego”.
Udowodniono, ze pojecie

,dzieciobéjstwa” nie jest pojeciem
uniwersalnym z kilku powodéw:
kazdy kraj stosuje wilasng wersje
tej przestepczej dzialalnosdci; w
ustawodawstwie
wyniku

ukrainskim w
réznych przestepstw

Characteristic Of The Infanticide Concept: The Comparative Aspect

Based upon these definitions, we may state that infanticide is deprivation
of a person’s life.

In the Criminal Code of Ukraine, such rules include Chapter 2, paragraph
2, Article 115 “...murder of a young child or a woman who, to the knowledge
of the culprit, is pregnant”; Article 117 “...murder of a newborn child by his/
her mother”; part 1, Article 121 “intended grievous bodily injury resulted in
interruption of pregnancy”; Article 135 Leaving in danger, Article 134 lllegal
abortion, i.e. artificial termination of pregnancy through external intervention
in a woman’s body, which criminal consequence is a child’s death; Article
136 Failure to provide help to a person who is in a condition dangerous to life
in which “any such acts as provided for by paragraph 1 or 2 of this Article,
where they caused death of the victim....”; Article 137 Improper performance
of duty with regard to children’s life safety and health care, part 2 states “any
such actions that caused death of a minor or other grave consequences».

The murder of a newborn child is deprivation of a baby’s life by a mother.
Although we believe this concept requires a broader definition.

Article 117 of the Criminal Code of Ukraine notes “infanticide (murder of a
newborn child by his/her mother) during delivery or immediately after it™2 [9,
p. 47]. But according to the analysis of some countries, for example Israel, the
age of a newborn child is very clearly defined: it is 12 months. However, this
circumstance may not be given due attention by the court that may classify
these actions as intentional murder or birth concealment as well as declare
a person unconvinced in accordance with Article 19 of the Criminal Law of
Israel*® .

In Ukrainian legislation, the issue of when a mother committed the
murder of her newborn child is not very clear: “immediately after delivery”.
And currently we already see efforts of criminal law scholars to consider not
the content of the concept of human life in signs of infanticide, but the issue
of its beginning. Article 4.1.11. Causing death of the fetus states that a person
who causes the death of a human fetus after the beginning of the 22nd week
of pregnancy commits a crime of the 7th degree*4.

As history shows, in accordance with written documents of Kyivan Rus,
the first documented attempts to avert criminal liability for termination of
pregnancy (in fact abortion) was the Charter of Prince Yaroslav the Wise. In
this document, abortion (carried out in any way) was equated to murder and
it was noted that “...every pregnant woman will be called a murderer if she
poinsons her baby in any month of pregnancy™ .

Conclusions: Based on these definitions, it can be stated that infanticide
is deprivation of human life. The murder of a newborn child is deprivation of a
baby’s life by his/her mother.

We believe that distinguishing the murder of a newborn child by his/her
mother as a separate rule is not entirely justified. Many European countries
have already excluded such articles from their criminal legislation and
interpret the murder of a child as ordinary, and sometimes qualified murder.

The beginning of a person’s life is laid not from the moment of his physical
birth but much earlier. Therefore, we suggest analyzing certain provisions
that will support our opinion, including the place of abortion in the system of
criminal prosecution for infanticide.

#  Kpuminaneauit Korekc Ykpaian. HayKoBo-IpakTudasmit KoMeHTap : y 2-X TOMax/3a 3ar. pef.
B.I. Tatist, BIT. Iionkw, B.I. Bopucosa, B.I. Trotiorina. 5-Te i1, jtoros. X.: Ipaso, 2013. C. 47.

# 3akoH 00 yroyopHoM npase Vspawis / Ilpenmcr, mep. ¢ uBpura: Maructp npasa (LL M)
M. Hopdman; Hayd. pern. Kanp,. opwia. Hayk H. V1. Manues. CII6.: Vsg-so P. Acianosa
«IOpumyraeckni ienTp Ipecc», 2005. 412 c.

#  Texcr npoekty Kpuminanesnoro kopekcy Vkpaiam URL: https://newcriminalcode.org.ua/
criminal-code

% IlpocrpaHHas pepmakiys YcraBa Kesss SIpociaBa Brrapmmmposnda «O LepKOBHYX Cymax».
Poccuiickoe 3akonomarerbeTso X-XX sexos. T. 1. M., 1984. C.190.
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moze dojs¢ do S$mierci zaréwno
maloletniego dziecka, jak i plodu
kobiety ciezarnej, cz. 1 pkt 2.
Artykut 115 Umyslne zabdjstwo

noworodka  Kodeksu  karnego
Ukrainy; Artykul 117 Zabéjstwo
noworodka; Art. 134. Nielegalna

aborcja, czyli sztuczne przerwanie
cigzy poprzez zewnetrzng
ingerencje w organizm kobiety,
w  ktoérej konsekwencja czynéw
karalnych jest $mier¢ dziecka i
inne. Dlatego uogélniony termin
,dzieciobdjstwo” w  niektérych
przypadkach nie zawsze jest
odpowiedni do uzycia, chociaz
pojecie to jest dos¢ szerokie.
Dlatego tez, aby zrozumie¢ to
pojecie, przeprowadzono szeroka
analize zaréwno teorii, jak i
praktyki, poniewaz nie ma jednego
punktu widzenia na zrozumienie,
kiedy zaczyna sie samo zycie,
ktorego  elementy  przestepcze
moga  pozbawié.  Przeciez =z
punktu widzenia prawa karnego i
elementow zabojstwa noworodka
podstawowe i praktyczne
znaczenie ma kwestia poczatku

zycia ludzkiego, a nie tres¢
pojecia "Zycie ludzkie". Dlatego
przedstawiamy  kilka  definicji
pojec¢ ,dzieciobdjstwa”, ,zabojstwa
noworodka” i ,zabojstwa
czlowieka”.

Doszlismy do  uogdélnionego
wniosku, Ze poczatek  Zycia
ludzkiego nie zaczyna sie w

momencie fizycznego urodzenia,
ale znacznie wczesniej. Dlatego

przeanalizowali$my projekt
nowego kodeksu karnego,
pod katem zabdjstwa, w tym
noworodka.

Dlatego tez przeprowadzona
poréwnawczo-prawna
charakterystyka definicji  pojec

pozwala na aktualizacje zagadnien,
ktére zdaniem autora moga stac
si¢ podstawa do dalszych badan

naukowych i doskonalenia
ustawodawstwa, a tym samym
usprawnienia dziatalnosci

organéw sadowych, Sledczych i
innymi organami, co generalnie
doprowadzi do poprawy ochrony
praw cztowieka.

Stowa  kluczowe:  zabdjstwo
noworodka, dzieciobdjstwo,
aborcja, zycie dziecka,

odpowiedzialnos¢ karna.
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