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Conceptual Foundations of Criminal Procedure: in Search
for Rationale

The Article is dedicated to the understanding of conceptual foundations of
criminal procedure. It is realized by referring to theoretical and methodolog-
ical foundations of philosophical thought. Thus, the intellectual foundation
of the Romano-Germanic legal system is rationalist continental philosophy
(Descartes, Spinoza, Leibniz). Meanwhile, the basis of the Anglo-Saxon legal
system is the philosophical doctrine of empiricism (Bacon, Hobbes, Locke).
The consequence of the indicated difference in theoretical and methodolog-
ical foundations was a different understanding of truth. If in the continental
legal system the objective truth was prevalent, in the case law legal system
the truth was reached as a result of adversariality and had a relative nature.
Thus, current criminal procedure of post-Soviet countries, which combines
features of adversariality and objective truth, requires coceptualization.

Keywords: adversariality, objective truth, rationalism, empiricism, conti-
nental legal system, Anglo-Saxon legal system.

Research Problem Formulation. Collapse of the Soviet Union led to the
rejection of “rule of Marxism” in all areas of public life. Undoubtedly, law is
no an exception. If Soviet legislation was rooted in a legal doctrine developed
on the grounds of philosophical and methodological foundations of Marxism,
the task of creating legislative-legal system of sovereign states required a new
coceptualization.

In search for theoretical basis of the development of new legal regulations,
academic theorists and legislators of post-soviet countries predominately
turned to the achievements of the Romano-Germanic legal system. As it is
known, unlike the Anglo-Saxon legal system, which was based on precedent,
the continental approach is founded on the fact that primary source of law is a
legislative enactment. In turn, in order to be able to create a legislative act, the
lawmaker must clarify objective laws of social relations and reproduce them
in a corresponding legal text. In other words, a condition for the possibility of
introducing more effective legislation is the ability of the legislator to reach
reliable, true knowledge about social processes, that is objective truths. In
contrast, law sources of the Anglo-American Legal System are based on
theoretical and methodological assumption about specific-situational nature
of truth, and thus the impossibility of defined, universal legal norms that
would be appropriate always and everywhere.

Thus, it may be assumed that fundamental origins of differences between
the Anglo-Saxon and the continental legal systems should be searched for
not in specific empirical circumstances, but in the concepts of historically
shaped truth. As is known, in the history of philosophy there are two classical
ways of approaches to reaching the truth. One of them, called rationalism,
derived from the fact that absolute truth is objectively achievable. General
ideas inherent in human reason were, a priori, means of reaching it. As a
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O. B. CroB06a

KOHIIEITTYAJIbHI 3ACATIV
KPUMIHAJIBHOTO ITPOIIECY: B
MIOIITYKAX OBI PYHTYBAHHSI

CraTTsi TIpricBsIYeHa OCMVICITEHHIO
KOHIIENTyaJIbHVX 3acaj] KpyMiHaTb-
Horo mporiecy. Lle 3ivicHIOeTHCS Ue-
pe3 3BepHeHHS /10 TEOPETUKO-MEeTOLI0-
JIOTigHIMX 3acaj] hLI0cOPCHKOT Ty MK
Tak, iHTeslekTyalbHe MiAIPyHTS po-
MaHO-TepMaHCBKOI TTPABOBOI CHCTEMM
CTAHOBUTH  paIliOHaTICTIUHA, KOH-
TuHeHTaIbHa  (histocodist  (Hexapr,
Cninosa, Jlevibwirr). BogHouac dysia-
MEHT aHIJIOCAaKCOHCBKOI ITPaBOBOT CHC-
TeMM CTaHOBUTH (binocogcm(e BUeH-
Hs emripyusmy (Bexon, To66c, JTOKK).
HacmigkoMm 3a3sHaveHoi pisHMII B
TEOPETVYHVIX Ta MEeTOHOJIONUHVIX 3a-
cajjax CTajio pisHe po3yMiHHS icTHHI.
SIKIIO B KOHTVHEeHTaJIbHIVI IpaBOBiit
cucTeMi TaHyBasla OO€KTMBHA icTu-
Ha, TO B TIpelie/IeHTHilT cricTeMi ITpaBa
icTrHa Jocsraacs ITiJI J9ac 3Maraib-
HOCTI I HOCWJIa BiJTHOCHWVI XapaKTep.
Bigrak cyuvacHum KpuMiHaJIBHWUI
TIPOILIeC IIOCTPA/ISTHCBKVIX KPaiH, SKIV
TIOE/THYE B COO1 prich 3MarajibHOCTI Ta
o0'ekTMBHOI icTVHM, TOTpebye KOH-
TIENTyaJIBHOrO OO PYHTYBaHHS, aJlkKe
B nouéyKax TeopeTruHoi Oasu s
PO3pOOIIeHHsI HOBUX ~HOPMaTMBHO-
HpaBOBVIX aKTIB y‘{eHl—TeOpeTVIKVI Ta
3aKOHOJIABITl TOCTPAITHCHKIX KpaiH
TIepeBakKHO 3BepTaIncs 0 37100y TKiB
POMaHO-TePMaHCHKOI  ITPaBOBOT  CHC-
Temn. Ha BinmiHy Bifl aHIIocakcos-
CBKOI CyCTeMU IIpaBa, B OCHOBI SIKOT
JICKUTH npeue;neHT, KOHTMHEHTAJIb-
HUI 1iaxin GasyeThcss Ha TOMY, IO
OCHOBHVIM JIKepeJsIoM ITpaBa € HOpMa-
TUBHO-TIPaBOBUVI aKT. /1)1 Toro, Imoom
MaTy 3MOTy CTBOPUTW aKT 3aKOHO-
JIaBCTBa, CyOEKT IPaBOTBOPUOCTi Mae
3scyBaTyi OO€EKTMBHI 3aKOHOMIPHOCTI
CYCIIUTBHMX BiTHOCMH Ta BiTBOpU-
™ iX y Binnosinnomy TIPaBOBOMY
TEKCTi. YMOBOIO MOXJIMBOCTI edhek-
TUBHOTO 3aKOHOJIABCTBA € 3/IaTHICTH
3aKOHOJIABIIS JIOCSTTY JIOCTOBIPHOIO,
ICTVIHHOTO 3HAHHS IIPO  COLaIbHI
rporiecy, TOOTO OOEKTMBHOI iCTVHMA.
Ha simminy it 11p0r0, /Kkeperta mpa-
Ba aHIJIO-aMEPMKAHCHKOI ITPaBOBOL
cucteMy 0asyrOThCS Ha TEOPETMYHO-
MeTOZOJIONYHOMY TIPUITYIIeHH] ITpo
KOHerTHO-CVITyaTVIBHy HlepOﬂ,y
iCTMHM, a BiTaK HeMOXJIVBOCTI 3Mic-
TOBHO BV3HAUeHWX, YHiBepcaTbHUX
TIPaBOBMX HOPM, sKi Oysmvi O BipHUMYI
3aBXKIV VI YCIOJIVA.

OTxe, MOXHa IPUITYCTUTH, IO
dyHIaMeHTaIbHI  BUTOKM  BifMiH-
HOCTeN MiX aHIJIOCAKCOHCHKOIO Ta
KOHTVMHEHTaJIbHOIO TIPaBOBMMIT
crcTeMamy Tpeba IyKaTy He B KOH-
KpPeTHVX eMITIpUYHMX o0CTaBMHaX, a
B KOHIIEIIISAX ICTVIHY, 0 iICTOPUYHO
CKJIQJIVICSE: PalfioHaIi3Mi Ta eMIIipn3-
Mi. SIK HEBaXKKO TIOMITUTM, TIOHaHi
THOCEOJIOTTYHi MOyIeTi JIeXkaTh B OCHO-
Bi 3ra/laHVIX TTPABOBYIX CVICTEM Cydac-
HOCTi: KOHTVIHEHTaJIbHOI, 1110 BBaXkae
JKepesioM IIpaBa 3arajlbHy HOpMY,
3aKOH, Ta aHIJTIOCAKCOHCBKOI, /e IIPaBo
3aCHOBAHO B TIPEIeIeHTi, OKpeMoMy
BUIAJIKy, SKOMY HajIa€ThCsi HOpMa-
TVBHe 3HaueHHs. Ha piBHi okpemoi
TajTysi ITpaBa, KPMMiHaJIbHOTO ITpOIie-
Cy, HecyriepewIvBe IOETHaHHS LIVX
Hp]/J_HLLVIHlB € HEMOXJIMBUM, a TOMy
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result, in the course of deduction, the whole diversity of empirical facts
seems to be “sifted” through the “sieve” of reason categories, resulting in the
form of objective truth: the correspondence of the consciousness content
to the cognition object. Supporters of this position were such philosophers
of continental Europe as R. Descartes, B. Spinoza, G. Leibniz. On the other
hand, representatives of the adversarial philosophical trend - empiricism -
claimed that at the core of cognition are not common ideas of reason, but
specific facts obtained in the course of experience. Therefore, any truth has
not objective-general, but specific and situational nature. Reason, according
to J. Locke, is tabula rasa, ! where experience “writes” its history. According
to the proponents of empiricism - English philosophers F. Bacon, J. Locke,
T. Hobbes - true knowledge should be discovered in the course of induction
from an individual case to general conclusions, which, however, are not
absolute but only relative in nature. Later on, such views evolved towards the
subjective idealism of an Irish philosopher G. Berkeley and the skepticism of a
Scotsman D. Hume. It should be emphasized that mentioned epistemological
models underlie general legal systems of the present time: the continental,
considering the source of law as a general norm, law, and the Anglo-Saxon,
where law is based on precedent, individual case, which is assigned normative
significance. If in the continental system all facts gathered in a case were
to be “sifted” through the “sieve” of the general norm and, following due
procedure, to provide the subject of such activity (court, investigation) an
absolute, objectively true knowledge on a case, in the Anglo-Saxon legal
system, defense and prosecution competed with each other in gathering
facts, creating alternative semantic rows and trying to convince the court of
the authenticity of their own range of facts.

Article Purpose. Returning to the issue regarding conceptual founda-
tions of legislation, it should be stressed that a positive process of rejecting
the theoretical and ideological monopoly of Marxism had its negative side.
It manifested itself in those doctrinal gaps which resulted in inconsistencies
in legislation. After all, considering the reception of Western models, when
some norms and institutions were borrowed from the Romano-Germanic and
others from the case law system, conflicts inevitably arose within the legal
systems of post-Soviet countries. The indicated tendency most clearly mani-
fested itself while criminal procedure, where the problem of achieving objec-
tive truth in the light of a competing adversarial principle has become not the-
oretical but urgently practical: since criminal prosecution of a person guilty
in committing a crime and acquittal of individuals whose guilt is not proved
depend on it. Therefore, the introduction of the theoretical and methodologi-
cal concept of truth corresponding to criminal procedure tasks is the purpose
of this article.

Analysis of publications where a solution to the problem is suggested.
It should be noted that current Criminal Procedural Codes of most post-So-
viet countries explicitly prioritize the adversarial principle of reaching the
truth borrowed from the Anglo-Saxon legal system, whereas formerly exist-
ing norms of Criminal Procedural Codes of Soviet times stipulated the ad-
vantage of the objective truth principle, which was rooted in continental le-
gal understanding. As noted by such scholars as S. V. Slynko, D. S. Slynko,
D. V. Filin, the tendency to create conceptual foundations of criminal pro-
cedure on the grounds of the Romano-Germanic legal system, has existed
in the works of domestic procedural theorists since the late 19th century 2.
Accordingly, adversariality, which inherently belongs to the case law system,
comes into doctrinal contradiction with the above-mentioned conceptual

! Ympcra somika (j1art.)

2 Slinko S.V.,, Slinko D.S., Filin D.V.General and Special Theories of Criminal Procedure // Vestnik
Tomskogo gosudarstvennogo universiteta. Tomsk State University Journal, 2021, Ne 466, p. 249.
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principles of the continental system. But jurisprudence, given the norms of
law, should not mechanically recreate them, fulfilling a critical function. As
a result, a number of distinguished scholars in the former Soviet Union are
skeptical towards doctrinal transition from the principle of objective truth to
the adversarial principle.

Thus, V.lu. Shepytko, a famous Ukrainian jurist, academician, addressing
the indicated issue, notes that pre-trial investigation should be based on an
integrated, full and objective investigation of case circumstances. Fairness
while investigation cannot be ensured without establishing (proving) facts re-
flecting objective circumstances of the event that is the investigation subject
3. According to the Ukrainian scientist, the issue of determining purpose and
end result of investigation, the desire to establish truth in a case, remain de-
batable today. There are positions denying the possibility of establishing ob-
jective truth in a criminal proceeding or suggesting to replace it with another
category: formal truth (procedural, judicial, investigative) 4. However, as stated
by V.Iu. Shepitko, such views are methodologically wrong >. Truth in criminal
procedure cannot be probabilistic or limited to the type or subject of activity.
As a result of investigation and court proceedings, objective truth must be
determined, otherwise investigative activity turns out to be irrelevant. An au-
thoritative Russian scientist Ye.le. Tsentrov adheres to similar position, who
notes that the current Criminal Procedural Code of the Russian Federation
abandoned the use of the truth term and opposed it to the adversarial prin-
ciple of criminal procedure, which is based on confrontation between parties
and does not necessarily rely on integrity, objectivity and completeness of
collection and due examination of evidence 6. In turn, another researcher,
O.P. Ishchenko, criticizing the Criminal Procedural Code of the Russian Fed-
eration, stresses that it has more than just a pronounced competitive nature.
Moreover, in his concept, adversariality exists in isolation from objective truth
and is even opposed to it ”. However, establishment of the truth in criminal
proceedings is increasingly required. This is its general ultimate goal condi-
tioned by the influence of objective laws. Otherwise, criminal proceedings will
be probabilistic, when everything is relative, approximate, conditional, when
criminal case seems to be investigated, and sentence seems to be fair 8. V.S.
Burdanova highlights the need for establishing objective truth, emphasizing
that it is reached while implementation of the principle of objectivity, integrity
and completeness in studying case circumstances ° .

Supporters of adversariality also provide their arguments. Thus, relativ-
ism of the position regarding issues of truth is derived from the fact that legal
fact is not an ordinary for us knowledge of natural science type, which objec-
tively and explicitly represents real event, but rather reflection of a complex
legal activity '°. In other words, fact in itself is hard acknowledgment of some-
thing what is happening with the legally irrelevant. Human interpretation re-

3 Ilenmreko B. 1O0. PedopmmposanHue opraHoB [10CYHeOHOIO CIIe[CTBUS W TEHIEHIINN

kpummHavctuky // IOpupndeckas Hayka m obpasosanue: Bomr 3/2010/ IOpuwamueckmit
daxysbrer Bertopycckoro rocygapcrseHHoOro yauBepcurera. Mumck: ITpaso n akonomuka, 2010.
C. 205.

4 Tam camo, C. 206

5 Tam camo, C. 206

IlenTpos E. E. [InmakTiika KpUMUMHAJIVICTVIKY B CBeTe e mudpdepeHIManyy v MHTeTrparyum ¢
yroyioBHbIM 11porieccom / / Kpumymnamcr nepsornedatseiit. Ne 8. 2014. C.14

Vimenko E. ITT. O6 vcTuHe B yrosoBHOM 1iporiecce // BopoHeXcK1e KpMMIHAIVCTIYECKe YTe-
Hyst: 6. Hayd. Tpymos Bein1 0 / mop pen. O. S1. baesa. Boponex: mn3iatesibcto Boponesxckoro
rocyapcrBeHHoro yumusepcureta, 2008. C. 189.

8 Tam camo, C. 191.

Bypnanosa B. C. TTovickn rctHE B yrososHoM riporiecce. CIT6.: msnarensctso «fOpuamaeckmin
nentp-ITpecc», 2003. C. 13-16.

Ajtexcanyipos A. C. [IMCIIo3nTns JI0Ka3bIBaHVIs Vi apTyMeHTaIIVis B yTOJIOBHOM CY/IOIIPOM3BOJICTBE
// Poccuiickuit exxerofgauk Teopmn ripasa. Ne 1. 2008. C. 473.
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Tpeba 3BEPHYTHMCH JIO KOTepPeHTHOI
KOHIIEITITiT ICTVHIA.

KimrouoBi  @j1oBa:  3MarasibHICTb,
o0exTMBHA icTMHa, parlioHasiisM, em-
HipVISM, KOHTVMHEeHTaJIbHa HpaBOBa
CUICTeMa, aHIJIOCAaKCOHBCKa IIpaBOBa
cucTeMa.

A. B. CtoB0a

KOHUEINTYAJIBHBIE OCHOBbBI
YI'OJIOBHOI'O ITPOLIECCA: B
TIIOMCKAX APTYMEHTAIIIN

Crarpsi TIOCBSIITIEHA OCMBICITEHIIIO
KOHIIENTYaJIbHBIX OCHOB yTOJIOBHO-
ro rporecca. DTO OCYIIECTBIISETCS
IIOCPEJICTBOM ~ OOpallieHmsi K Teo-
PeTHKO-METOIOTIOTMYeCKM ~ OCHO-
BaHUSAM  (PYITOCOCKOVT  MBICIIVL.
VIHTesIeKTyaIbHyI0 OCHOBY —pOMa-
HO-TepMaHCKOVI ITPaBOBOVI  CVICTEMbI
COCTaBJIsieT  pallVOHAJIVCTIYecKast,
KOHTVHEeHTaJIbHast duocodmsa
(Hexapt, Crivrosa, JlerOrmi). B o ke
Bpems (PyH/TaMEHT aHIJIOCAaKCOHCKOT
TTPaBOBOVI CYICTEMBI COCTaBIIsieT (priyio-
co%)cxoe yueHve amrpusMa (bakoH,
To06c, Jlokk). CiencTBriemM yKaszaH-
HOM pa3HVH_H>I B TeOpeTVI‘{eCKVIX mn
METOZIOTIOTMYECKMX ~ OCHOBaX — CTajlo
pasHOe TIOHVWMaHWe WCTMHBL Ecm
B KOHTMHEHTAJIBHOVI IIPABOBOVI CVC-
TeMe TOCIOCTBOBaIa OOBEKTVBHAS
VICTMHA, TO B IIPELeJeHTHOV CVC-
TemMe npaBa VCTVHA [OOoCTurajiacb B
XOie  COCTSI3aTe/IBHOCTVI M HOCWIA
OTHOCHTEJIbHBIN XapakTep. ITosTomy
COBpEMEHHBIVI  YTOJIOBHBIVI  ITPOIIecC
TTOCTCOBETCKMX CTpaH, KOTOPBIVI CO-
efuHsieT B cee uUepThl COCTS3aTesTh-
HOCTV Vi OOBEKTMBHOVI VCTVHEI, Tpe-
GyeT KOHIIENTyaTbHOro 000CHOBAHISI.
Beyib B morckax TeopeTyeckont Gasb
TS pa3pabOTKM HOBBIX HOPMaTVMBHO-
ITPaBOBBIX AKTOB YyUeHbIe-TeOPETVKIA
VI 3aKOHOIaTesIV ITOCTCOBETCKVIX CTPaH
IIPeNMyIIeCTBeHHO O0palavich K
JIOCTVDKEHMSIM ~ pOMaHO-TepMaHCKOVI
MPaBoOBOVI CHUCTeMBL. B ommame or
aHTJIOCAKCOHCKOV CHCTeMBI IIpaBa, B
OCHOBE KOTOPOWI JIEKWUT ITpeLefIeHT,
KOHTVIHEHTAJIbHBIVI TIO/IXOf, Oasupy-
€TCda Ha TOM, YTO OCHOBHBIM VICTOY-
HUKOM HpaBa SABJISACTCS HOpMaTVIBHO—
TIPaBOBOVI aKT. 1151 TOrO, 9TOOKI IMETh
BO3MOKHOCTB CO3/IaTh aKT 3aKOHOMa-
TeJIbCTBa, CyOBEeKT ITpaBOTBOpYECTBA
JIOJDKEH  TIPOSICHUTh ~ OOBEeKTVBHbIE
3aKOHOMEPHOCTI OOITIeCTBEHHBIX
OTHOIIEHWVI ¥ OTOOPasuTh MX B IIpa-
BOBOM TeKCTe. YCIIOBVeM BO3MOXKHOC-
T 3¢ PeKTVBHOrO 3aKOHOIATeTECTBA
SIBJISICTCSI CTIOCOOHOCTD 3aKOHOJIATeIIst
JIOCTUTHYTH JIOCTOBEPHOIO, VICTVH-
HOTO 3HAHWMSI O COIVIAJIBHBIX ITPOLIeC-
cax, TO eCTb OOBEKTMBHOV VCTUHBL B
OTIMYVe OT 3TOrO VWCTOUHWKM TIpa-
Ba aHIJIO-aMePUKAHCKOV ITPaBOBOVI
crcTeMbl  OasupyloTCsl Ha TeopeTw-
KO-METOJIOJIOTVIUeCKOM  IIPeJIIIoro-
JKeHnm o KOHerTHO-CVITyaTVIBHOVI
OpUPOZIe VICTMHBI, M3 KOTOPOV CJle-
JIyeT HeBO3MOXXHOCTb COIep)KaTeTb-
HO OIpe/ieSieHHBIX, YHUBePCaTbHBIX
IIPaBOBBIX HOPM, KOTOpble ObUIM Obl
BepPHBIMU Be3Jle V1 Beeryia.

Takum o0OpasoM, criefryeT IIpefi-
TIOJIOXKUTB, UTO prHL[aMEHTaI[beIVI
VICTOK ~ pasjInumsi  MeXIy —aHIJIo-
CaKCOHCKOVI U KOHTWHEeHTasIh-
HOVI TIPaBOBBIMU CHICTeMaMM  CJle-
JlyeT WCKaTh He B KOHKPETHBIX
3MHVIPI/I‘1€CKVIX O6CTO§IT€HBCTB&X,
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a B KOHIIEMIIMSAX VICTUHBI, KOTOpbIe
CJIOKWJIVICH  VICTOPVYECKI:  palfyioHa-
ym3Me 1 aMipusMe. Kak HecsioxHO
3aMeTUTh, JJAHHBIE THOCEOJIOTMYeCKyie
MOJIeIV JIeXKaT B OCHOBE YTIOMSTHYTBIX
TIPaBOBBIX CUICTEM COBPEMEHHOCTI:
KOHTWHEHTaJIbHOV, KOTopasi CumTaeT
VICTOUHVKOM IIpaBa OOIIyI0 HOPMY,
3aKOH, ¥ aHIJIOCAKCOHCKOVI, I7le ITPaBO
OCHOBAHO B IIpeleIeHTe, OT/Ie/IbHOM
cTydae, KOTOpOMY TpPUJIAeTCst HOp-
MaTmBHOe 3HadeHue. Ha yposre or-
JITTBHOVI OTPac/Iit TIpaBa, YTOJIOBHOTO
TIporiecca, HeIIPOTVBOPeUMBOe COeIN-
HEeHVIe 9TVIX IIPUHIIUIIOB HeBO3MOYXKHO,
a II0TOMY CJIefTyeT OOpaTUThCs K Kore-
PeHTHOV KOHLIETTIIVV VICTUHBL.
KimoueBble  cjioBa:  cocTszaTesth-

HOCTh, OOBEKTMBHAsI WCTMHA, pa-
LIVIOHAJIN3M, SMIIVIPVI3M, KOHTU-
HeHTaJIbHas IIpaBoBast cucTeMa,

AHITIOCaKCOHCKasI IIpaBoOBasi CriCTeMa.

Oleksii Stovba

CONCEPTUAL FOUNDATIONS
OF CRIMINAL PROCEDURE: IN
SEARCH FOR RATIONALE

The article is dedicated to the
understanding of the conceptual
foundations of criminal procedure.
This task is realized through the

application  of  theoretical ~and
methodological ~ foundations  of
philosophical thought. Thus, the

intellectual basis of the Roman-
German legal system is rationalist,
continental ~ philosophy (Descartes,
Spinoza, Leibniz). At the same
time, the Anglo-Saxon legal system
is grounded on the philosophical
trend of empiricism (Bacon, Hobbes,
and Locke). The consequence of the
mentioned difference in theoretical
and methodological foundations
is a diverse interpretation of truth.
If in the continental legal system
dominated the objective truth, in the
case law system the truth was reached
as a result of adversariality and had
a relative nature. In connection with
that, modern criminal procedure
in post-soviet countries which
combines features of the principles
of objective truth and adversariality
needs to be conceptualized. Since
in search for theoretical grounds for
elaborating new legal acts, academic
theorists and legislators of post-
soviet  countries  predominately
turned to the achievements of the
Romano-Germanic  legal  system.
Unlike the Anglo-Saxon legal system,
which was based on precedent, the
continental approach is founded on
the fact that primary source of law is
legal regulation. In order to be able to
create a legislative act, the lawmaker
must determine objective laws of
social relations and reproduce them
in a corresponding legal text. Thus,
a condition for the possibility of
introducing more effective legislation
is the ability of the legislator to reach
reliable, true knowledge about social
processes, that is objective truth. In
contrast, law sources of the Anglo-
American Legal System are based
on theoretical and methodological

assumption about specific-situational
nature of

truth, and thus the

The Place of Cyber-Terrorism Countermeasures in the System of Criminological
Security of Enterprises of the Aerospace Industry of Ukraine

alized in the course of procedure empowers it exclusively with legal meaning.
The theoretical substantiation of such a point of view is the thesis of a distin-
guished Austrian jurist H. Kelzen, under which the statement that the norm is
created by fact is only a figure of speech. Norm is a specific meaning of a fact
that is not perceived by our senses, but is the result of interpretation. It is fea-
sible to interpret the meaning of a fact as a norm only under condition that we
are stemming from another norm, which endows this fact with the quality of
a law-maker; but this, another norm as a result cannot be a positive norm '
In turn, an immensely expressive practical example of this thesis is provided
by the lawyer Ye.V. Tymoshyna. Is the fact of money transfer from one person
to another at a particular location social? she asks. After all, from the consis-
tent positivist viewpoint, these are simply corresponding movements of the
human body to transfer some physical object to each other: cut paper. How-
ever, it is possible to understand what this behavioral act is - a bribe, char-
itable donation, debt repayment or payment for services provided - only in
the process of interpreting its meaningful sense !2 subjectively and intersub-
jectively. Similarly, search for the corpse with signs of violent death does not
necessarily point to committed crime, since the diversity of events may vary
from premeditated murder to self-defense or incident. And it’s not just about
assessing what happened. Owing to the fact that neither the investigator nor
the prosecutor nor the lawyer nor the judge were at the scene, they can only
interpret the evidence in an attempt to picture what happened. In this case,
such an interpretation directly depends on the place taken by the interpreter:
after all, the prosecution, despite everything, first of all seeks evidence of the
suspect’s guilt, the defense: exculpatory evidence, etc.

Results and discussion. As a consequence, in the course of adversarial
proceedings, the defense and the prosecution put forward their - alternative
- models of what’s going on, whereas the jury and the court are empowered
to decide whose version is more convincing, while they themselves do not
undertake any independent activities to collect evidence. According to sup-
porters of adversariality, in search for objective truth the court itself is forced
to take one or other position, adherence to which in itself deprives the judge
and the jury of the opportunity to objectively assess parties evidence. In
the course of adversariality, as stated by A. S. Aleksandrov, the court must
choose between arguments of parties, instead of simply giving in to the
objective truth of a unified demonstration. This is a qualitative, sometimes
ethical choice between two adversarial versions, each of which is supported
by specific evidence and therefore involves overcoming sufficient doubts 3.
Accordingly, from the experience of any educated legal practitioner it is well
known that legal process is not a predetermined progression of successive
logical acts due to which events could be reconstructed with absolute accura-
cy . At the same time, the understanding of the role of evidence changes re-
spectively. While leaving no doubt, if for the proponents of objective truth the
latter is considered to be established when there is a full compliance between
what was intended and what is determined, '° then for adherents of adversar-
iality evidence is almost always scarce. In contrast to mathematical demon-
stration, reconstruction of past events is based on a certain probability, but
not absolute certainty ¢ .

Kespsen I'. Hayka u nonmruka. Tpyper VincturyTa rocygapersa u npasa PAH. 2020. Ne 1 (15).
C.192.

Tumommna E. B. ITpasosast KommyHuKanys u rpasosele cuctemsl // Tpyner VITTT PAH. Ne 4.
2013. C. 65.

Ajtexcanzpos A. C., ykas. 8., C. 487.
Ajtexcanzpos A. C., ykas. 8. C. 482.
5 Byppanosa B. C., ykas. 8. C.15.
Arnexcanzpos A. C., ykas. TB. C.482.
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Thus, it can be emphasized that dichotomy of adversarial nature/ objec-
tivity seems to be unresolvable at the moment: at least in the context of the
classical understanding of truth as adequatio rei ad intellectus !’. Since, on
the one hand, an explicit failure to search for the truth and its replacement by
pure relativism of “contractual justicel” indicates actual acknowledgment of
the possibility of abuses, when a person who agreed to be guilty as a result of
coercion, voluntary self-incrimination, bribery, etc. could be sentenced. On
the other hand, obliging the court to independently look for evidence of guilt
/ innocence of the defendant, proponents of objective truth force the court to
adhere to a certain position, which in itself already deprives the judge and the
jury of the right to distance themselves from case circumstances as much as
it would be the key to making objective decision.

Therefore, given the above, it should be concluded that the outlined
dilemma (objective truth / adversarial nature) has developed in domestic
jurisprudence due to the fact that a dominant adversarial nature (which
inherently belongs to another: the Anglo-Saxon legal system) is attempted
to be imposed upon the post-Soviet criminal procedure (which belonged to
the continental system). From our perspective, the methodological way out
of this impasse should be sought in the form of the “third way” that can take
us beyond the mentioned dichotomy. Therefore, one should abandon both
the concept of objective truth achievable only as an exception in especially
favorable circumstances, and relativism in truth issues of adversarial
proponents. In our opinion, the way out lies in the area of introduction of the
truth concept into procedural matters which has been called “coherent” in
science and philosophy.

The theory of coherence was developed in the 20th century by rep-
resentatives of neo positivism philosophy, Viennese philosophers
O. Neurath and R. Carnap. This theory claims that truth lies in coherence of
proposals in a particular system. Any new proposal is true if it can be intro-
duced into the system without violating its internal consistency. To be true
means to be an element of a consistent system '8,

Such understanding of truth is unexpectedly fruitful for criminal
procedure. It has corresponding analogues in the Criminal Procedural Code
of Ukraine of 2012. Thus, according to Article 94 of the Criminal Procedural
Code of Ukraine, investigator, public prosecutor, investigating judge, court
evaluates any evidence from the point of view of adequacy and admissibility in
order to take a proper procedural decision. Accordingly, a proper procedural
decision is made only in cases when available evidence in case is formed into
a consistent system, that is when there is no contradiction between these
pieces of evidence, and which could not be adequately explained. As authors
of the comment to Article 94 of the Criminal Procedural Code of Ukraine
note, relationship between pieces of evidence demonstrates their mutual
coherence with each other, absence of contradictions between them which
would not be clearly and logically discussed '°.

It should be emphasized that a starting point for the development of
such - inconsistent system of evidence - is a source presumption, a peculiar
version that, according to the subject of evaluation, must confirm relevant
pieces of evidence. Depending on the one who carries out such evaluation
(prosecution, defense, court), it may be a presumption of guilt, innocence
of a person, presumption of presence or absence of crime event, etc. In any
case, this presumption: so to speak the working hypothesis must be able to
ordganize the whole set of facts in a case into a consistent system. At the same

BinnosinHicTh pedi HalmM ysBIeHHSIM (J1aT.).

Dutocodekmit croaps / TTop pen. V1. T. ®portosa. 7-e msg,, iepepab. u jgom. M.: PecriyGimika,
2001. C. 250.

Hayxoso-nipakriunnyt komentap KITK Yipainn: y 4 1. / 3a pez. O. B. Croson. Xapkis: 2013. T.1.
C. 281.

impossibility of defined, universal
legal norms that would be appropriate
always and everywhere.

Therefore, it should be assumed
that fundamental origins of the
difference between the Anglo-Saxon
and continental legal systems are not
determined by specific, empirical
circumstances, but by histotically
established  concepts of  truth:
rationalism and empiricism. As may
be noted, mentioned epistemological
models  underlie general legal
systems of the present time: ‘ﬁ\e
continental, considering the source of
law as a general norm, law, and the
Anglo-Saxon, where law is based on
precedent, individual case, which is
assigned normative significance. At
the Jevel of an individual branch of
law: criminal procedure, consistent
coexistence of the indicated principles
is impossible. Due to this fact we need
to elaborate the coherent concept of
truth.

Keywords: adversariality, objective

truth, rationalism, empiricism,
continental legal system, Anglo-
Saxon legal system.
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FONDAMENTAUX

CONCEPTUELS DE PROCEDURE
PENALE: EN RECHERCHE DE
JUSTIFICATION

Larticle est consacré a la
compréhension  des  fondements
conceptuels de la  procédure
pénale. Cela se fait en se référant
aux fondements théoriques et
méthodologiques de la pensée
philosophique. La base intellectuelle
du systeme juridique romano-
germanique est la  philosophie
rationaliste et continentale (Descartes,
Spinoza, Leibniz). Parallelement,
le fondement du systéeme juridique
anglo-saxon est constitué par les
enseignements philosophiques
de lempirisme (Bacon, Hobbes,
Locke). La conséquence de cette
différence dans les fondements
théoriques et  méthodologiques
était une compréhension différente
de la vérité. Si, dans le systeme
juridique continental, la = vérité
objective prévalait, alors dans le
systeme juridique précédent, la
vérité était obtenue au cours dune
procédure contradictoire et était
de nature relative. Par conséquent,
le processus pénal moderne des
ays post-soviétiques qui combine
es caractéristiques de la vérité
contradictoire et objective, nécessite
une  justification  conceptuelle.
Apres tout, a la recherche dune
base théorique pour Iélaboration
de nouvelles réglementations,
les théoriciens et les législateurs
des pays post-soviétiques se sont
principalement tournés vers les
réalisations du systeme juridique
romano-germanique. A la Jifférence
du systeme juridique anglo-saxon,
ui reposait sur des précédents,
lapfproche continentale repose sur
le fait que la source principale du
droit est un acte juridique normatif.
Pour pouvoir créer un acte législatif,
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le sujet législatif doit clarifier les lois
objectives des relations sociales et
les refléter dans le texte juridique.
Par conséquent, la condition de la
possibilité dune législation efficace
est la capacité du législateur a
acquérir une connaissance fiable
et véritable des processus sociaux,
c'est-a-dire une vérité objective. En
revanche, les sources du droit du
systeme juridique anglo-américain
reposent sur I'hypothése théorique
et méthodologique de la nature
situationnelle concréte de la vérité,
dott  découle limpossibilité  de
normes juridiques  significatives
et universelles qui seralent vraies
partout et toujours.

Ainsi, il faut supposer que la source
fondamentale de la différence entre
les systemes juridiques anglo-saxons
et continentaux ne doit pas étre
recherchée dans des circonstances
empiriques spécifiques, mais dans
les concepts de vérité qui se sont
développés  historiquement - le
rationalisme et 'empirisme. Comme il
est facile de le remarquer, ces modeles
épistémologiques  sous-tendent les
systemes juridiques daujourd’hui
mentionnés -  continental, qui
considere la source du droit comme
une norme générale, et anglo-saxon,
ot le droit est basé sur un précédent,
un cas séparé, qui regoit une
signification normative. Au niveau
d’une branche distincte du droit - la
procédure pénale, une combinaison
cohérente de ces principes est
impossible et nous devons donc nous
tourner vers un concept cohérent de
vérité.

Mots-clés: esprit de compétition,
vérité objective, rationalisme,
empirisme, systeme juridique
continental, systeme juridique anglo-
saxon.

Oleksii Stovba

KONZEPTIONELLE
GRUNDLAGEN DES
STRAFPROZESSES: AUF DER
SUCHE NACH BEGRUNDUNG

Der Artikel widmet sich dem
Verstdndnis  der konzeptionellen
Grundlagen des Strafverfahrens. Das
geschieht durch den Riickgriff auf
die theoretischen und methodischen
Grundlagen des philosophischen
Denkens.

Die intellektuelle  Grundlage
des rémisch-germanischen
Rechtssystems ~ ist ~also  eine
rationalistische, kontinentale
Philosophie  (Descartes, ~ Spinoza,
Leibniz). Die  Grundlage des
angelsachsischen Rechtssystems ist
zugleich die philosophische Lehre des
Empirismus (Bacon, Hobbes, Locke).
Die Folge dieses Unterschiedes in
theoretischen und  methodischen
Prinzipien war ein unterschiedliches
Verstandnis der Wahrheit. Wenn die
objektive Wahrheit im kontinentalen

Rechtssystem vorherrschte, wurde
die  Wahrheit im prdjudiziellen
Rechtssystem beim streitigen

Charakter erreicht und war relativ.
Daher  bendtigt der moderne
postsowjetischer

Strafprozess

The Place of Cyber-Terrorism Countermeasures in the System of Criminological
Security of Enterprises of the Aerospace Industry of Ukraine

time, if one or more pieces of evidence deviate from this system, contradict
the starting point of consolidation of facts into a single cohesive unit, and this
contradiction cannot be logically eliminated, the system itself is subject to
revision. Thus, for example, if the version about a person’s guilt in the murder
confirmed by a number of evidence pieces does not include an alibi attested
by witnesses, and this alibi cannot be disproved, a corresponding system - the
sum of collected evidence in a case - is subject to revision based on another
presumption. It should be stressed that the material basis for formation of
such a - consistent - system of evidence is the activity of collecting required
factual data. As is widely known, previously the relevant activity was allocated
in particular to the court, which in certain cases was obliged to entrust conduct
of investigative actions (Article 315-1 of the Criminal Code of Ukraine of 1960)
to pre-trial investigation agencies, refer a case for additional investigation,
etc. Meanwhile, the current Criminal Procedural Code of Ukraine excludes the
court from the list of people authorized to collect evidence, entrusting their
collection to the prosecution and the defense, the victim, a representative of
the legal entity who is subject to criminal proceedings (Part 1, Article 93 of the
Criminal Procedural Code). The procedure of referring a case for additional
investigation is also annulled. Does it mean that the court must fully relativize
the truth of the trial, contenting itself with what parties have provided it? This
question should be answered negatively. Thus, according to Part 3, Article
333 of the Criminal Procedural Code of Ukraine dated on 2012, the court at
the request of criminal proceeding parties has the right to entrust the pre-trial
investigation body the conduct of particular investigative actions if during the
trial there is a need to establish or review circumstances significant for a case
and they cannot be determined or reviewed otherwise. In case if sufficient
evidence for proving a person’s guilt is not established, and opportunity for
obtaining them are exhaustive, the court does not acquit, but adopts a decree
to suspend a criminal proceeding (Paragraph 3, Part 1, Article 284 of the
Criminal Procedural Code) on the grounds cited. Therefore, in the light of
these rules, the court should not blindly adhere to statements of parties, but
critically examine them, accepting only the version that most convincingly
(in a logical-consistent way) binds together the entire sum of available facts.
If none of the standpoints of parties correspond to these criteria, the court has
the right to invite parties to collect additional evidence in order to determine
questionable circumstances. Finally, it can be stressed that indicated norms
strike a reasonable balance between the adversarial principle and objective
truth in favor of the principle that can be called the coherence principle.

Conclusions. To summarize the above, in search for conceptualization of
the domestic legal system in general and criminal procedure in particular, we
tried to observe the evolution of philosophical and methodological foundations
of both the continental and the Anglo-Saxon legal systems. If the first is rooted
in the rationalist concept of objective truth, the second is based on empirical
philosophy viewing any truth as a relative rather than an absolute phenome-
non. Therefore, implementation of the adversarial principle in the norms of the
Criminal Procedural Code, which is anchored in the relative, empirical concept
of truth, inevitably is in doctrinal contradiction with the objective truth princi-
ple, being a cornerstone of the continental legal system. The way out of this
fundamental legal conflict is to implement the coherent concept of truth in the
procedural law. It is aimed at looking for a logically consistent interpretation of
legal facts in their totality and therefore enables to find the best solution to the
above-mentioned doctrinal and methodological issues.
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Liander, der die Merkmale des

streitigen ~ Charakters und der
objektiven  Wahrheit verbindet,
eine konzeptionelle Begriindung,

denn Theoretiker und Gesetzgeber
postsowijetischer Lander wandten sich
auf der Suche nach einer theoretischen
Grundlage fiir die Entwicklung
neuer Rechtsvorschriften meist an
die Errungenschaften des rémisch-
germanischen Rechtssystems. Im
Unterschied zum angelséchsischen
Rechtssystem, das auf dem
Prazedenzfall basiert, basiert
der kontinentale Ansatz darauf,
dass die Hauptquelle des Rechts
ein  normativer  Rechtsakt ist.
Um einen Rechtsakt schaffen zu
konnen, muss der Rechtssubjekt
die objektiven Gesetzmifigkeiten
der gesellschaftlichen
Verhiltnisse feststellen und sie
im  entsprechenden  Rechtstext
wiedergeben.  Die  Voraussetzung
fir die Moglichkeit wirksamer
Gesetzgebung ~ist die Fahigkeit
des éesetzgebers, eine sichere,
wahre Kenntnis gesellschaftlicher
Prozesse, d. h. objektive Wahrheit,
zu erreichen. Demgegentiber
basieren die Rechtsquellen des
an§loamerikanischen Rechtssystems
au der theoretischen und
methodischen Annahme der
spezifischen  Situationsnatur — der
Wahrheit und auf der Unmaoglichkeit
sinnvoller, universeller
Rechtsnormen, die immer und iiberall
gelten wiirden.

Wir konnen also vermuten,
dass die grundlegenden Quellen
der Unterschiege zwischen
angelsdchsischem und kontinentalem
Rechtssystem nicht in spezifischen
empirischen Umstdnden, sondern
in den Konzepten der historischen

Wahrheit - Rationalismus
und Empirismus - zu suchen
sind. Wie leicht zu erkennen
ist,  liegen  die  angegebenen
erkenntnistheoretischen Modelle
den genannten  Rechtssystemen

der Gegenwart: dem kontinentalen
Rechtssystem, das die Rechtsquelle
als  allgemeine  Regel, Gesetz
betrachtet, und dem angelséchsischen
Rechtssystem, in dem das Recht auf
dem Prizedenzfall, Sonderfall, dem
normative  Bedeutung  zukommt,
basiert, zugrunde. Auf der Ebene

eines eigenen Rechtsgebiets, der
Strafprozessordnung, ist eine
konsistente ~ Kombination  dieser

Prinzipien nicht moglich, deshalb
miissen wir uns einer kohdrenten
Wahrheitskonzeption zuwenden.

Schliisselworter: streitiger
Charakter, objektive Wahrheit,
Rationalismus, Empirismus,
kontinentales Rechtssystem,

angelsichsisches Rechtssystem.
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