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The purpose of this study is to highlight certain aspects of the subject
matter of criminal offense in crimes involving misappropriation, embezzlement
of property or its conversion by malversation. The methodological framework
of the study has been developed taking into account general scientific and
special methods of scientific inquiry. A number of scientific methods have
been applied, including dogmatic, hermeneutic, comparative, extrapolation
and analogy. The author proves that the subject matter of misappropriation
or embezzlement of somebody else’s property, set out in Parts. 1 and 2 of
Article 191 of the Criminal Code of Ukraine, is property entrusted to a person
or under his/her administration—that is, property over which the person
has special authority. Entrusted is property that is transferred to a person
for possession or use in accordance with a transaction or in connection with
the performance of duties associated with the position held. Evidence that
property is entrusted to a person is that this person actually possesses the
property and this property is under his/her control. It has been established
that property under a person’s administration should be understood as
property that is not under the physical control of a person, but transferred to
him/her by the owner or his/her authorized representative on the terms of
granting this person a certain amount of rights to own, use and dispose of
this property, which ensures the possibility of operational management of it
to achieve a certain goal, determined by the owner or without such, that is,
the person is granted a certain authority to manage and dispose of property.
The criterion for distinguishing between entrusted property and property
under a person’s administration is the nature of a legal relationship between
the owner and the person: for entrusted property, this is a relationship with
the actual possibility of ownership, that is, the person actually possesses
property; for property under a person’s administration, this is a relationship
with the presence of a certain amount of ownership rights over the property,
in other words, the person may not physically possess it. It is emphasized
that the definition of the subject of the criminal offense under Art. 191 of the
CCd is inextricably linked to the establishment of crime subject status. It is
noted that an official is a person who has authority under the position held
and performs a range of functions consistent with that position, including:
administrative and economic functions; organizational and executive
functions; and functions as a representative of the government or local self-
government.

Keywords: appropriation, embezzlement, conversion of property, subject
matter of offense, somebody else’s property, entrusted property, property
under administration, abuse, official, official standing.

Research Problem Formulation. Statistics show that misappropriation,
embezzlement of property or its conversion by malversation is classified
as a fairly common type of criminal offense. This is why law enforcement
agencies are increasingly concerned about whether it is possible to clearly
define the subject matter of this type of offense pursuant to Art. 191 of the
Criminal Code of Ukraine (hereinafter referred to as the CCU). Furthermore,
judicial practice also sheds light on a number of issues directly or indirectly
linked to the definition of the subject matter of this type of criminal offense.
Considering the criminal legislation on the subject matter of offenses against
property, Pt. 1 of Art. 191 of the CCU refers to property entrusted to a person
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Onexkcivt Boromosnos

OKPEMIACITEKTVIPO3YMIHHI
MTPEAMETY KPYUMIHAJIPHOTO
ITPABOIIOPYIIIEHHSI

3A CTATTEIO 191
KPUMIHAJIPHOTO KOIEKCY
YKPATHU

Mertoro JIOCITiJI>KeHHST €
BUCBITJIEHHSI ~ OKpeMUX  acIlek-
TiB peIMeTy 3JI04MHHOTO
TIOCATaHHA y KPVIMiHaHbHVIX npa—
BOIIOPYIIIEHHSIX, — TNOBS3aHMX i3
IIPVIBJIaCHEHHSM, po3Tparor
MartHa abo 3aBOJIOMIHHS HUM IIUIS-
XOM  3JIOBKVBaHHS  CJIy’KOOBUM
CTAHOBUILIEM. MeTtomosioriuae
OiarpyHTs TOCITIIIKEHH ST
CKJIaJIV 3arajIbHO HayKOBi Ta CIierti-
aJIbHi MeTO/IM HayKOBOTO ITi3HaHHSI.
3acTOoCOBaHO HU3KY HAyKOBUX Me-
TOMIB BKIIIOYHO 3 JIOTMAaTUYHWM,
TepMeHEeBTUYHNM, ITOPiBHSUIBHVIM,
eKCTpaToJIAIlielo  Ta  aHaJIoTiero.
ABTOp TIOBOIWTH, IO IIPEIMETOM
NPUBJIaCHEHHS Ta PO3TPaT y>XKO-
ro MarviHa, nepefbaveHoro ud. 1,
2 ct. 191 KKY, € BBipeHe marHO Ta
MaviHo, 1o IiepeOysae y BimaHHI
ocobm, TOOTO, OO SIKOro ocoba
BOJIOJIi€  CHeIfiaJIbHUMM  TTOBHOBA-
JKeHHsMW. Bpipenum e maiiHo, 1110
nepefate ocobi y BOJIOHiHHS um
KOPUCTyBaHHSA BIJIIIOBITHO 10
mpaBounHy abo y 3B3KYy i3 BUKO-
HaHHSIM 00O0B'sI3KiB, mepembaueHmx
3aMiMaHoIO T0cazoo. CBimueHHSM
PO Te, IO MayHO BBipeHe 0cobi €
Te, IO 1151 0c00a PaKTUIHO BOJIOJIIE
MaviHOM i 11e MaviHO repeOyBae i
1i KOHTposieM. BcraHOB IeHO, 1110 ITif,
MartHOM, sike TiepeOyBae y BifaHHi,
CJIiJT PO3yMiTV MaiiHo, sIKe He Iepe-
Oysae min isuaHMM KOHTpOJIEM
ocobm, asie repeyraHe iVl BIIAaCHIKOM
4N YIOBHOBaKEHUM HUM CyO'eKTOM
Ha yMoBaxX HajiJleHHs Ili€i ocobu
TIeBHUM 00CSTOM TpaB BOJIOMiHHS,
KOPUCTYBaHHSI Ta PO3IOPSJIKEHHS
MM MavHOM, 110 3abe3reuye MOX-
HV[BiCTB OHepaTI/IBHOFO yﬂpaB]’[iHHH
HUM JJIs JIOCSITHEHHS TIeBHOI MeTW,
BM3HAYEHOI BJIACHUKOM abo 0e3
takoi. ToOrto, ocoba HamiIsIETHCS
TEeBHOIO ITPaBOMOYHICTIO yIIpaBJIiH-
Hs Ta posnopspkeHHs. Kpurepiem
pO3MeXyBaHHsI BBIpeHOTO MarHa
Ta MariHa, Ilepe/laHoro y BifaHHS,
BU3HAYeHO XapaKTep IIpaBOBiJI-
HOCMH MiX BJIaCHMKOM i 0c00O0f0:
JUIS BBIpEHOro MaiiHa - e BiIHO-
CVMHM 3 q)aKTVI‘IHOIO MO)KJIVIBiCTIO
BOJIOZIiHHS; /IJI MaliHa, IT0 Iepe-
JlaHe y BilaHHs - Ile BiJJHOCUMHW 3
HasBHICTIO IIeBHOro obcsry mpaso-
MOYHOCTEVI BJIACHOCTI IIIOJI0 MartHa,
iHakIe Kaxyum, ocoba dakrmy-
HO MOXe 1 He BOJIOMITY HUM.
AKIIEHTOBaHO, 10  BW3HAYeHHS
mpe/iMeTa 3JI0YMHHOIO IOCSTaHHS
3a cr. 191 KKV TicHO mnoBsizaHe
3i BCTAHOBJIEHHSM cTaTycy
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or under his/her administration, while the other parts of this article do not
contain any specific reference to the subject matter of this particular criminal
offense. However, there is no consensus regarding the interpretation of these
concepts or their differentiation, either in academia or in law application
practice. Additionally, as a distinct form of criminal offense under Art. 191 of
the CCd, there is conversion of property by malversation, as an alternative to
embezzlement or misappropriation. The subject matter of this offense is not
defined by law and has been insufficiently addressed by scholars. Therefore,
the relevance of the chosen research topic is evident.

Analysis of Essential Researches and Publications. The theoretical
framework of this study integrates scientific contributions from a number
of scientists, including: N. O. Antoniuk, Yu. P. Dziuba, L. M. Demydova,
L. V. Dorosh, O. O. Knyzhenko, V. O. Navrotskyi, P. V. Oliinyk, M. 1. Panov,
M. V. Saprykina, O. A. Slabchenko, V. B. Kharchenko, Yu. L. Shuliak,
N. M. Yarmysh, and others. When attempting to define the subject matter
(occasionally referred to as “object” to denote a physical property) of the
criminal offense set forth in Art. 191 of the CCU— as would be the case with
most property-related criminal offenses, whether motivated by financial
gain or otherwise—scholars note that the subject matter of these crimes
encompasses property of various forms of ownership that exhibits certain
features:

- “Legal feature: subject matter of an offense is an element of somebody
else’s ownership rights.

- Economic feature: subject matter of an offense has a certain value
(price) determining the amount of loss incurred by the owner.

- Physical feature: such objects can be seized, appropriated, consumed,
damaged, or destroyed” .

Noteworthy is a conclusion drawn by P. V. Oliinyk when defining the
subject matter of crime against property. The researcher notes: “It may be:

- Somebody else’s property, including items, money, and securities that
represent monetary value.

- Objects or phenomena equivalent to property, such as: land plots,
electrical and thermal energy, natural gas.

- Property rights;

- Actions of a proprietary nature” 2.

M. I. Panov, who studies offenses against property, claims that “in certain
property crimes, the subject matter is both property and the right to property,
along with actions of a proprietary nature” 3.

The social feature of offenses against property has not gone unnoticed
by scientists. In the past, O. O. Dudorov and E. O. Pysmenskyi, defining
the social aspect of criminal offenses against property, noted that “such an
object (or item) must be created through labor or separated from its natural
environment” 4.

Various approaches have emerged in this area of criminal law, and
academic opinions remain divided on this issue, demonstrating the need to
address certain aspect of the subject matter of the offenses set out in Art. 191
of the CCd.

The Study Purpose is to define specific aspects of the subject matter of
criminal offense in crimes involving misappropriation, embezzlement of
property or its conversion by malversation.

Research Methods. The methodological framework of the study has been
developed using general scientific and special methods of scientific inquiry.
Various scientific methods have been applied, including the dogmatic,
hermeneutic, comparative, extrapolation, and analogy methods.

Main Content Presentation. Note that in today’s context, investigations
into the criminal offenses set forth in Art. 191 of the CCU constitute one of
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the most common activities of law enforcement agencies. Law enforcement
agencies increasingly focus on this category of criminal offenses due to
the fact that “according to the comment to Article 45 of the Criminal Code,
they are classified as corruption-related criminal offenses only if committed
through abuse of office (malversation)” >. We are primarily referring to the
classification by the pre-trial investigation authority of committed corruption-
related offenses pursuant to Pts. 2-5 of Article 191 of the Criminal Code of
Ukraine. This classification stems from certain qualifying features. Pt. 1 of
Art. 191 of the CCU was excluded from this list because it stipulates only two
main corpora delicti of these criminal offenses. A criminal offender in these
types of crimes is a general subject, meaning any sane person of legal age,
and not an official (who is, by definition, a special criminal offender).

Obtaining forensically relevant information regarding a criminal
offense is inextricably linked to the extent of available data on the forensic
characterization, in which the subject matter of offense plays a central
role. V. Ya. Tatsii pointed out that “any object of the material world, certain
qualities of which the law considers to be indicative of a criminal offense in a
person’s actions, must be regarded as the subject matter of criminal offense”.
Accordingly, the subject matter of offense is an optional element of corpus
delicti, that is, it is mandatory only in those specific offenses where it is
directly specified in the legal norm” ®.

However, other forensic scientists define the subject matter of criminal
offense in a much broader sense, including, along with tangible objects,
phenomena of objective reality. P. P. Andrushko believes that “the subject
matter of crime might not only be physical objects, but also other phenomena
of the objective world (intangible objects, such as information or energy)
that manifest themselves externally or are capable of doing so, and can be
perceived by the human senses. ... The subject matter of crimes specified
in individual articles of the Criminal Code of Ukraine are respective
intellectual property objects specified in the Dispositions of these Articles” 7.
M. M. Panov holds a slightly different view. The scholar proposes the
following: “This category should include not only physical objects (such as
items and property), but also those phenomena of the objective world that
actually exist, including information. In connection with the existence,
creation, or circulation of such things a crime is committed” 8.

O. M. Zaiets notes: “The issue of subject matter is one of the most acute
in the theory of criminal law and criminalistics, and its resolution requires
special attention considering the key role this category plays in determining
essential elements of the objective aspect and other corpus deliciti of a
criminal offense, and in defining characteristics of those elements” °.

Most researchers therefore propose that the subject matter of criminal
offense be understood as a rather complex component of social relations
surrounding a socially dangerous act. The subject matter of such a criminal
offense may be either a tangible object or another asset of an intangible
nature.

It shall be noted that a mandatory feature of the corpora delicti of the
criminal offenses set out in Pts. 2-5 of Art. 191 of the CCd is, inter alia,
their subject matter — in our case, somebody else’s property. It is generally
understood that the subject matter of criminal offense is more narrowly
defined in the criminal law sense than in the forensic sense.

Hopomenxo K. [Tpaso Ha MaitHO 5K IpeiMeT KpMMiHaIbHOTO IIPaBOIIOPYIIeHHs, Iiepe/ioaueHo-
ro crarrero 191 Kpuminansaoro kopekcy Ykpaiuu. asema «FOpuduuna npaxmuia» sig 20.11.2024.
URL: https:/ /pravo.ua/ pravo-na-maino-iak-predmet-kryminalnoho-pravoporushennia-
peredbachenoho-statteiu-191-kryminalnoho-kodeksu-ukrainy /
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k., 1988. C. 46-47.
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Ba)KeHHS Bi/ITIOBITHO 10 3aviMaHOI
TT0cayIVi Ta BUKOHYE Bi[IIOBiTHO MO TTi-
€1 1ocaziv Hu3Ky (byHKIIiN, 30Kpema:
aIMiHICTPaTUBHO-TOCTIONAPCHKMX
yHKIIIV;0praHi3aI [iiHO-pO3IOPSTINX
dyHKIIN; QYHKIN IpecTaBHUKa
BJIaJIM UM MICIIEBOrO CaMOBpSI/Iy-
BaHHSL.

KitrouoBi cjioBa: IpuBIacHeHHs,
posTpara, 3aBOJIOJIIHHSI MarHOM,
MpefiMeT TIOCATaHHs, dYyXe Mar-
HO, Bsipeﬂe MavHO, MalHO, III0
nepeOyBae y BifjaHHi, 3JI0BXVBaH-
Hsi, C1yxOoBa ocoba, ciryxGoBe
CTaHOBMUIIIE.
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EINZELNE ASPEKTE DES
VERSTANDNISSES DES
TATBESTANDS DER STRAFTAT
GEMASS ARTIKEL 191 DES
STRAFGESETZBUCHES DER
UKRAINE

Zusammenfassung. Der Artikel
beleuchtet bestimmte Aspekte des
Tatbestands der Straftaten gemaf

Art. 191 des Strafgesetzbuches
der Ukraine. In dem Artikel
wird nachgewiesen, dass der

Gegenstand der Aneignung und
Veruntreuung fremden Vermogens
gemifl Abs. 1 und 2 von Art. 191
des Strafgesetzbuchs der Ukraine
das anvertraute Vermogen und
das Vermogen ist, das sich in der
Verwaltung einer Person befindet,
d. h. tiber das die Person besondere
Befugnisse besitzt. Als anvertrau-
tes Vermogen gilt Vermogen, das
einer Person aufgrund
eines Rechtsgeschifts oder im
Zusammenhang mit der Erfiillung
der mit ihrer Position verbundenen
Pflichten zur Verfiigung gestellt
oder zur Nutzung iiberlassen
wurde; ein Anzeichen dafiir, dass
das Vermogen einer Person an-
vertraut ist, ist die Tatsache, dass
diese Person tatsédchlich tiber das
Vermogen verfiigt und dieses
Vermogen unter ihrer Kontrolle
steht. Es wurde festgestellt, dass
unter in der Verwaltung befindli-
chem Vermogen solches Vermogen
zu verstehen ist, das sich nicht
unter der physischen Kontrolle
einer Person befindet, sondern ihr
vom Eigentiimer oder einem von
ihm bevollméchtigten Rechtstrager
unter der Bedingung iibertragen
wurde, dass dieser Person ein
bestimmter Umfang an Besitz-,
Nutzungs- und Verfiigungsrechten
iiber dieses Vermogen einge-
raumt wird, was die Moglichkeit
einer operativen Verwaltung des-
selben zur Erreichung eines vom
Eigenttimer festgelegten bestimm-
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ten Ziels oder auch ohne ein solches
gewdhrleistet. Es wird darauf
hingewiesen, dass ein besonderes
Merkmal fremden Eigentums darin
besteht, dass das Eigentum auf der
Grundlage eines Rechtsgeschifts,
das sowohl in schriftlicher als auch
in miindlicher Form erfolgen kann,
anvertraut oder zur Verwaltung
iibergeben werden kann, sofern
Letzteres nicht gesetzlich verboten
ist. Das Unterscheidungsmerkmal
zwischen anvertrau-
tem und zur  Verwaltung
iibergebenem Vermogen ist die
Art der Rechtsbeziehung zwischen
dem Eigentiimer und der Person:
Bei anvertrautem Vermdogen han-
delt es sich um eine Beziehung
mit der tatsdchlichen Moglichkeit
des Besitzes; bei zur Verwaltung
tibergebenem Vermogen handelt es
sich um eine Beziehung mit dem
Vorhandensein eines bestimmten
Umfangs an Eigentumsbefugnissen
in Bezug auf das Vermogen. Es wird
betont, dass die Bestimmung des
Gegenstands der Unterschlagung
und der Veruntreuung gemifl
Art. 191 des Strafgesetzbuchs eng
mit der Feststellung des Status
des Titers verbunden ist. Es wird
festgestellt, dass eine Person als
Amtstréger gilt, die tiber Befugnisse
entsprechend ihrer bekleideten
Position verfiigt und im Rahmen
dieser Position eine Reihe von
Funktionen wahrnimmt, insbeson-
dere: administrativ-wirtschaftliche,
organisatorisch-verwaltungsbe-
zogene sowie Funktionen als
Vertreter der Staatsgewalt oder der
lokalen Selbstverwaltung. Es wird
festgestellt, dass Gegenstand der
Aneignung fremden Vermogens
durch Missbrauch der dienst-
lichen  Stellung durch einen
Amtstrager das Vermogen ist, das
Untergebenen anvertraut ist oder
unter deren Verwaltung steht. Es
wird darauf hingewiesen, dass
Gegenstand der Aneignung bei den
entsprechenden Tatbestanden der
in Art. 191 des Strafgesetzbuchs
vorgesehenen Straftaten nur frem-
des Vermogen sein kann, nicht
jedoch ein Recht an Vermégen oder
Handlungen vermogensrechtlicher
Art.

Schliisselworter: Aneignung,
Veruntreuung, Aneignung von
Eigentum, Gegenstand der wider-
rechtlichen Aneignung, fremdes
Eigentum, anvertrautes Eigentum,
verwaltetes Eigentum, Missbrauch,
Amtstrager, Amtsstellung.
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The scholars noted that, from a criminal law perspective, the subject
matter of the offense under Art. 191 of the CCd is limited to property that
was entrusted to the perpetrator or was under his or her lawful administration.
That is, such property must have been in the individual’s ownership on lawful
grounds, and the person exercised all powers over it associated with the
disposal, management, delivery, or storage of that property. These provisions
state: “When committing a crime punishable under Art. 191 of the CCd, the
perpetrator exercises powers (authority) over this property. It is precisely this
feature that distinguishes the analyzed type of crime from other property
offenses, in which the perpetrator is not directly involved with property, or has
access to it exclusively for work-related reasons, or has been entrusted with
guarding the property, or the property has been transferred to them for use in
production purposes” '°,

This concept is further clarified by researchers, who propose defining
subject matter as “property entrusted to somebody else, or in their
administration, over which a person had certain authority, and the value of
which must exceed 0.2 times the non-taxable minimum income or tax social
privilege” 1.

Of particular significance is that forensic scientists analyze the subject
matter of criminal offense through a combination of specific features. M. V.
Saltevskyi believes that “the content of the subject matter of criminal offense
is shaped by various physical objects characterized by their aggregate state,
intended use, physical and chemical properties, etc.” 2. Concerning the
forensic understanding of the subject matter of criminal offense, one must
agree with A. F. Volobuieva’s statement, who argues that “the subject matter
of criminal offenses in criminal law theory can be defined as any physical
object, certain features of which criminal law links to specific criminal actions
perpetrated by a person; this applies only to cases where the subject matter
of criminal offenses is directly specified in the Disposition of the Article of
the CCd. The subject matter of embezzlement is property, including money,
tangible assets, and some other items” '3,

Clearly, from a forensic perspective, information on the nature of
embezzled property is of fundamental importance for investigating criminal
offenses. This is because there are regular patterns of connection between
features of misappropriated or embezzled property, circumstances
surrounding commission of unlawful acts, and other elements of the
mechanism underlying these criminal offenses. The objective aspect of the
criminal offense specified in Pts. 2-5 of Art. 191 of the CCU points to two
mandatory criteria: unlawful taking of property from the owner or authorized
person and use of the property for one’s own benefit or for the benefit of
others (third parties) — these actions constitute unlawful conduct.

A rather remarkable and worthy-of-support view is that advocated by
A. P. Sheremet, who emphasizes that “features pertaining to the subject
matter of criminal offense are significant for the purpose of compensating
for material damages incurred as a result of a crime, whereas forensic
characterization is essential for identifying the perpetrator when:

- The theft of an object (item) implies knowledge of its purpose and
potential uses.

- The theft reflects the perpetrator’s awareness of the value or special
properties of an object being targeted.

- The theft entails the acquisition of objects with special properties.

- The subject matter of criminal offense allows conclusions to be drawn
about the specific purpose of appropriation;

- Alimited circle of persons has access to the object of criminal offense” 4.

0 Aspamenko O. B., Bucorpka I. B., Kosasbcbka M. 1O. Ta in. BusinenHs Ta po3ciiyBaHHS
3JI09VHIB, II0B’sI3aHVIX 13 3MiHOIO IIiHN TPV ITPOBeJIeHH] ep>KaBHUX 3aKyIIiBesIb : HaBy. IOCIOHVIK.
JIbsiB : JIeBAYBC, 2018. 104 c.

" Mapmypa O. 3., ITaceka O. @., ITpumauenko B. ®., Cabanrok T. P. KpumiHaibHO-IIpaBoBa Xapak-
TepPVICTMKA 3JI0UNMHIB IIPOTY BJIaCHOCTI : HaBY. 1ociOHMK y cxemax. JTbsis : JIbJYBC, 2019. C. 24.

2 Casrrescbkuit M. B. Kpuminatictuka (y cydacHoMy BrKIazi) : migpy4smk. Kuis : Kongop, 2008.
C. 268.

3 BomnoOyes A. ®. PoscijtysaHHs i 1oliepepkeHHs pO3KpajiaHb MaviHa B cdepi ImigmpueMHNIITBA
: HaBy. 110ci0. / 3a pen. O. M. Bannypkn. Xapkis : Py6ikon, 2000. 272 c.

4 Iepemer A. IT. Kpnminarticruka : Hasu. moci6. Knis : ITYJT, 2005. C. 343.
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When defining the objective aspect of the criminal offense covered
by Art. 191 of the CCd, the subject matter of this category of crime, which
constitutes an independent and essential component of its corpus deliciti,
must be assessed separately. K. Doroshenko observed: “The subject matter
of criminal offense is considered to be any objects or physical entities of
the material world, as well as intellectual and material values, which, when
affected by the offender, cause harm to social relations safeguarded by law.
That said, if the target (or subject matter) of an offense is absent, it cannot
be misappropriated, and consequently, the objective aspect of the criminal
offense stipulated in Art. 191 of the Criminal Code of Ukraine cannot be
established, since there is no corpus deliciti” °. Let us point out that the
subject matter of the basic corpus delicti of the crime specified in Art. 191 of
the Criminal Code is “somebody else’s property”.

In the legal encyclopedia, the term property is defined as “objects of the
material world owned by a legal entity (a natural person, a legal person, a local
community, the State, or the Ukrainian people), including: individual items,
a collection of items, property rights and obligations, money and securities,
as well as property rights thereto” '¢. International law, specifically the
United Nations Convention against Transnational Organized Crime, defines
property more comprehensively as “assets of every kind, whether corporeal
or incorporeal, movable or immovable, tangible or intangible, and legal
documents or instruments evidencing title to, or interest in, such assets” ".

Researchers stress that “property may be regarded as ‘somebody else’s’
only if it has not been lawfully possessed by the offender; property entrusted
to the offender or under his/her administration cannot be considered
somebody else’s” 8. However, the term property, which is commonly used to
describe the subject matter in corpora deliciti of crimes against property, is
interpreted by criminal law scholars from various perspectives '°.

Since there is no established case law from the Supreme Court of Ukraine
(hereinafter referred to as the SCU) regarding the corpus delicti of the offense
set out in the relevant part of Art. 191 of the CCU (except for Pt. 1), we
consider it appropriate to review these issues through the prism of civil and
criminal law in cases where a person has acquired a right to property.

1. Article 179 of the Civil Code of Ukraine (hereinafter referred to as the
Civ. CU) defines the term property in a narrow sense as “an object of the
material world, in respect of which civil rights and obligations may
arise”. General characterization of criminal offenses against property
contains the following definition of the term property: it “encompasses
objects (items/things) subject to ownership. Property is classified as movable
... and immovable ... and, in any state, may be targeted for embezzlement” 2!.

2. Part 1 of Article 190 of the Civil Code of Ukraine defines property widely
and views property as a special object that is considered to be a separate

5 Topomenko K. ITpaBo Ha MaviHO $IK TIpe/IMeT KPVMiHaJIbHOTO ITPaBOIIOPYIIIeHHs, IepebadeHo-
ro crarrero 191 Kprvinaneaoro komekcy Yxpainm. Iazema «lOpuduuna npaxmuxka» i 20.11.2024.
URL: https:/ /pravo.ua/ pravo-na-maino-iak-predmet-kryminalnoho-pravoporushennia-
peredbachenoho-statteiu-191-kryminalnoho-kodeksu-ukrainy /

16 JOpunuuna eHuykIonesis : [y 6 T.] / pen. koiw: FO. C. lemrrydeHko (it per.) [ta in.]. - Kuis

: Ykpaiaceka ennyxstonesig im. M. IT. baxana, 2001. T. 3: K M. 792 c.

Konsennist Opranizanii O6’egaannx Harniint mpoTvt mpoty TpaHCHaIioHaIbHOT OpraHizoBaHOT

37109MHHOCTI: 3aKoH YKpainm, patudikariis i 04.02.2004 Ne 995_789 URL: https:/ / zakon.rada.

gov.ua/laws/show/995_789#Text

Hayxoso-nipaxTiunmit komeHTap KprminaibHoro kofexcy Ykpainu: 37109yHY IPOTY BJIIaCHOCTI
/ 3a pen. M. I. XaBpontoka. Kuis : BT «[Takop», 2017. C. 162.

Xapuerko B. B. MariHo sIK ITpeiMeT 3/I0UMHiB IIPOTH BJIaCHOCTI Ta ITpe/IMeT CYCITUTbHYX BI/THOCUH
TIpaBa BJIACHOCTi Ha peui Ta iHImi peuosi mpasa. Bicnuk Kpuminosoeiunoi acoyiayii Yxpainu. 2017.
Ne2 (16). C. 121-131; Hemumosa JI. M. MaitHo siK IIpefiMeT 3j1049uHY. Bicnuk Akademii npabobux
nayx Yxpainu. 2010. Bumn. 3. C. 267-275.

Hwusinmeanv konexe Yxpainu : 3akon Ykpaiaw i 16.01.2003 Ne 435-1V (31 3miHamu Ta [10110BHeH-
Hsimut). Bidomocmi Bepxo6roi Padu Vipainu (BBP), 2003, NoNe 40-44, ct. 356. URL: https:/ /zakon.
rada.gov.ua/laws/show /435-15#Text

2l HaykoBo-IIpaKkTnaHui koMeHTap 1o KpnminaiasHoro kopgekcey Ykpainn: Y 2. T. 1 / 3a 3ar. pef.
IT. TI. Auppymika, B. I'. Tongapenka, €. B. ®ecenxa. 3-Te By, epepob. Ta mor. Knis : Ajnepra;
KHT; LenTp yubosoi ritepaTtypu, 2009. C. 555.
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Bohomolov Oleksii

CERTAINS ASPECTS DE LA
COMPREHENSION DE L'OBJET
D’UNE INFRACTION PENALE
EN VERTU DE L'ARTICLE 191 DU
CODE PENAL DE LUKRAINE

Résumé. Larticle met en lumiere
certains aspects des infractions
pénales prévues a larticle 191
du Code pénal ukrainien. Il
démontre que l'appropriation et le
détournement de biens appartenant
a autrui, visés aux paragraphes 1
et 2 de l'article 191 du Code pénal
ukrainien, concernent les biens
confiés et les biens en possession
d'une personne, c'est-a-dire
ceux sur lesquels elle exerce des
pouvoirs particuliers. Un bien est
considéré comme confié lorsqu’il
est transféré a une personne pour
possession ou usage dans le cadre
d’'une transaction ou de l'exercice
des fonctions liées a sa charge. La
preuve qu'un bien est confié a une
personne réside dans le fait que
cette personne en est effectivement
propriétaire et quelle en a le
controle. Il est établi qu'un bien sous
gestion doit étre compris comme un
bien qui n'est pas physiquement
controlé par une personne, mais qui
lui est transféré par le propriétaire
ou une entité mandatée par lui,
moyennant l'octroi de certains
droits de propriété, dusage et
de disposition. Cette gestion
permet la gestion opérationnelle
du bien en vue datteindre un
objectif précis déterminé par le
propriétaire, ou non. Il convient
de noter quune caractéristique
propre aux biens dautrui est la
possibilité de leur confier ou de les
transférer a une société par le biais
d’une transaction écrite ou orale,
sauf si la loi I'interdit. Le critere de
distinction entre biens confiés et
biens transférés a une société réside
dans la nature du lien juridique
entre le propriétaire et la personne
concernée : pour les biens confiés,
il sagit d'un lien impliquant la
possibilité effective de possession
; pour les biens transférés a une
société, il s'agit d'un lien impliquant
I'existence de certains droits de
propriété. 11 est important de
souligner que la définition de
l'auteur du détournement de fonds
et du détournement de fonds, telle
que prévue a l'article 191 du Code
pénal ukrainien, est étroitement
liée a la détermination de son statut.
Il est précisé qu'un fonctionnaire
est une personne investie dune
autorité liée a sa fonction et
exercant diverses fonctions a ce
titre, notamment : des fonctions
administratives et économiques ;
organisationnelles et de gestion ;
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des fonctions de représentant des
autorités ou de l'administration
locale. II est précisé que l'objet
de lappropriation de  biens
appartenant a autrui par abus de
fonction est un bien confié a un
subordonné ou placé sous sa garde.
Il est indiqué que, pour les éléments
constitutifs des infractions
pénales prévues a larticle 191
du Code pénal ukrainien, l'objet
de lappropriation ne peut étre
que le bien dautrui, et non un
droit de propriété ou des actes
patrimoniaux.

Mots-clés: appropriation,
détournement de fonds, prise de
possession de biens, empietement,
propriété d’autrui, biens confiés,
biens sous controle, abus,
fonctionnaire, fonction officielle.

Bohomolov Oleksii

NIEKTORE ASPEKTY
ROZUMIENIA PRZEDMIOTU
PRZESTEPSTWA KARNEGO
ZGODNIE Z ART. 191 KODEKSU
KARNEGO UKRAINY
Streszczenie. Artykut
omawia pewne aspekty

przedmiotu przestepstw karnych
przewidzianych ~w  art. 191
KKU. W artykule wykazano, ze
przedmiotem przywlaszczenia i
sprzeniewierzenia cudzego mienia,
przewidzianych w ust. 1 i 2 art.
191 KPK, jest mienie powierzone
oraz mienie znajdujagce sie w
zarzadzie osoby, to znaczy takie,
w odniesieniu do ktérego osoba
ta posiada specjalne uprawnienia.
Majatkiem  powierzonym jest
majatek przekazany osobie do
posiadania lub uzytkowania na
podstawie  czynnosci  prawnej
lub w zwiagzku z wykonywaniem
obowigzkéw  wynikajacych  z
Zajmowanego stanowiska, a
dowodem na to, ze majatek zostal
powierzony osobie, jest fakt, ze
osoba ta faktycznie posiada ten
majatek i znajduje si¢ on pod jej
kontrola. Ustalono, ze przez mienie
pozostajgce w zarzadzie nalezy
rozumie¢ mienie, ktére nie znajduje
sie pod fizyczna kontrolg osoby, ale
przekazane jej przez wlasciciela
lub upowazniony przez niego
podmiot na warunkach przyznania
tej osobie okreslonego zakresu
praw do posiadania, uzytkowania
i rozporzadzania tym mieniem, co
zapewnia mozliwos$¢ operacyjnego
zarzadzania nim w celu osiggniecia
okreslonego celu wyznaczonego
przez wlasciciela lub bez takiego
celu.

Wskazano, ze odrebng cecha
cudzego mienia jest to, ze moze

Certain Aspects of Understanding Criminal Offense Subject
Matter Under Article 191 of the Criminal Code of Ukraine

thing, a set of things, as well as property rights and obligations [20] 22. This
approach is set out in the Resolution of the Plenum of the Supreme Court
of Ukraine (para. 1, cl. 2 of the Resolution): “The subject matter of crimes
committed against property is property of a certain value that does not belong
to the offender: items (movable and immovable), money, precious metals,
securities, etc., as well as rights to property and actions of a proprietary
nature, and electrical and thermal energy” 23. These considerations gave rise
to an approach under which the concepts of property and property rights
are treated as general and specific categories of Ukrainian civil and criminal
law, since the understanding of property in civil law is equated with its
understanding under criminal law 24,

3. When referring to subject matter as part of cospus deliciti of an offense,
the concept of property deviates from the concept of property set forth in
Art. 190[1] of the Civ. Cd. In this regard, legal scholars propose ?° the following
criminal law definition of property be formulated based on a number of criteria
constituting features of property in the criminal law sense, namely: social;
physical; economic; and legal. Taking these criteria into account, along with
the specific features of the offense mechanism, meant that in some cases the
legislature included several objects in the construct of offense corpus deliciti.
These objects differed in their economic, social, or legal nature, while in other
cases only a single object was included.

4. The term property, which refers to subject matter in the context of
corpus deliciti of criminal offense against property, is defined in conformity
with the requirements of the Law of Ukraine: On Appraisal of Property,
Property Rights and Professional Appraisal Activity in Ukraine, namely:

- “Property subjected to appraisal shall include tangible property,
buildings and structures (including their constituent parts), construction-
in-progress, future real estate properties, machinery, equipment, vehicles,
etc.; land shares, securities; intangible assets, including intellectual property
assets; integral property complexes of all forms of ownership;

- Property rights that may be appraised shall be recognized as any rights
pertaining to property other than ownership, including rights that constitute
components of ownership (the right of possession, disposal, and use). A
special property right to an unfinished construction project, to a future real
estate facility, as well as other specific rights (the right to conduct business
activities, use natural resources, etc.) and the right of claim (Pt. 2 of Art. 3 of
the Law) 26.

Of particular note is that the mechanism of offense is determined by what
the legislator has specified in some criminal provisions as the subject matter
of offense corpus deliciti: somebody else’s property, rights thereto, and acts
of a proprietary nature (Sec. 1 of Art. 189 of the CCU). Others, however,
refer only to somebody else’s property (Pts. 1 and 2 of Art. 191 of the CCd).
Furthermore, since the legislature has not specified any differences in the
subject matter of offenses involving embezzlement, misappropriation,
and unlawful appropriation (Pt. 2 of Art. 191 of the CCU), it is necessary to
recognize differences in the mechanism by which such acts are committed.
Thus, unlike conversion, the acts of embezzlement or misappropriation are
only possible in relation to someone else’s property that has been entrusted
to a person or is under his/her administration (as set out in Art. 191[1] of the
CCQ).

2 UusinsHnit Kogeke Ykpainm : 3akon Ykpaitm iz 16.01.2003 Ne 435-1V (3i smiHamu Ta JJ0IOBHEH-

Hamm). Bidomocmi BepxoBroi Padu Vkpainu (BBP), 2003, NeNe 40-44, ct. 356. URL: https:/ /zakon.
rada.gov.ua/laws/show/435-15#Text

TIpo cy/roBy mipakTuKy y cripaBax Ipo 37I04MHM ITpoTH BiacHocTi. [Tocranosa [ierymy Bepxos-
Horo Cyny Vkpaiay Ne 10 i 6 ycronaza 2009 poky. URL: https:/ /zakon.rada.gov.ua/ laws/
show/v0010700-09#top

Xapuenko B. b. MavtHo 5K ITpeiMeT 37I04MHiB ITPOTU BJIACHOCTI Ta ITpeIMeT CyCITIbHUX BiTHOCUH
IpaBa BJIaCHOCTI Ha peui Ta iHmi pewosi npasa. Bicnux Kpuminoaoeiunoi acoyiayii Yxpainu. 2017.
Ne 2 (16). C. 128.

Opivtnuk IT. B. Ioy1o BU3HaUeHHS HOHSATTS «IIpaBO Ha MaWHO» 4K IpeJIMeTa 3/I049MHIB IIPOTH
BytacHoCTi. [Ipobaemu saxonxocmi: 30. Hayk. mip. 2014. Bum. 126. C. 146-147.
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% TIpo OLIHKY MaiiHa, MaitHOBMX IIpaB Ta IpOdeciiiHy OLHOYHY [IisUIbHICTh B YKpaiHi : 3aKoH
Vxpainm Big 12.07.2001 Ne 2658-111  (3i 3minamu Ta jronopHeHHsiMu). Bidomocmi Bepxobroi Padu
Vkpainu (BBP), 2001, Ne 47, ct. 251. URL: https:/ /zakon.rada.gov.ua/rada/show/2658-14#Text
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This approach corresponds to the provisions of Resolution No. 10
of the Plenum of the Supreme Court of Ukraine: “The subject matter
of embezzlement and misappropriation is limited to somebody else’s
property that has been entrusted to the offender or has been in their lawful
administration, that is, property held by this person on lawful grounds and
over which he/she exercised powers of disposal, management, delivery,
use, or storage, etc.” (para. 2 of Art. 23 of Resolution No. 10 of the Supreme
Court of Ukraine), and “conversion of property by malversation is unlawful
misappropriation of somebody else’s property for one’s own benefit or for
the benefit of third parties through misuse of official authority against the
interests of office (para. 3 of Art. 23 of Resolution No. 10 of the Supreme Court
of Ukraine) #’. In light of this guidance from the Supreme Court of Ukraine,
when interpreting paragraphs 2-5 of Article 191 of the Criminal Code of
Ukraine, one must take into account provisions of paragraph 1 of this Article,
which address specific features of the subject matter of misappropriation
and embezzlement, namely whether somebody else’s property has been
entrusted to a person or is under his/her administration.

Therefore, the subject matter of conversion in the relevant corpora
deliciti of the offenses stipulated in Art. 191 of the CCd shall not be the right
to property or acts of a proprietary nature, rather, it can only be somebody
else’s property, and this is consistent with the legislature’s stance that the
right to property can only be acquired, and one can only take possession
of somebody else’s property. The mechanisms for taking possession of
property and acquiring a right to property also vary.

When defining the subject matter of misappropriation, embezzlement
of property and its conversion of by malversation, it is advisable to define
features of somebody else’s property.

Pt. 1 of Art. 191 of the CCd lists the following features of somebody else’s
property: property entrusted to a person or under his/her administration. With
regard to the subject of embezzlement and misappropriation, the Plenum
of the Supreme Court of Ukraine, interpreting the provisions of Art. 191 of
the Criminal Code, stated that such somebody else’s property must be held
by a person on legal grounds and that this person is authorized to exercise
certain powers over such property. Nevertheless, this guideline does not fully
clarify how to interpret the subject matter of criminal offense falling under this
category. At the same time, the interpretation of the concepts of entrusted
property and property under a person’s administration is rarely encountered
in the practice of the Supreme Court of Ukraine. These concepts are primarily
addressed in research papers, where generalized definitions of such property
are also provided.

Note that entrusted property refers to somebody else’s property that is
lawfully transferred into a person’s possession, use, or physical control (e.g.,
for storage, transportation, management, etc.). Lawful grounds may include
a contract, an order, or performance of official duties. The person is liable
for the transferred property. This is why O. I. Tsyvinskyi noted that “when
defining the concept of entrusted property, obviously, one should proceed
from the provisions of civil law regarding property rights over somebody
else’s property, including the right of possession and the right to use property.
From this perspective, entrusted property is property transferred by the
owner or another authorized individual into the possession or use of the
trustee in accordance with the requirements of the Civil Code” 28. Following
this statement by the scholar, possession should be understood as physical
control over an object, and use as taking advantage of an object’s useful
properties to satisfy one’s needs.

The term property under administration refers to property belonging
to others, where a person or institution has been granted the authority

¥ TIpo cyHoBy IPaKTUKY y CIIpaBax IIPO 3/I0UMHM IIPOTH B1acHocTi : [Tocrarnosa BCY six 06.11.2009

Ne 10. URL: https://zakon.rada.gov.ua/laws/show/v0010700-09#Text; Bepsin I1. C., Boym-
seip P. A., Xomenko M. M. TlpaBo Ha MaviHO Ta MaiiHOBe IIPaBo sIK IIPeJIMETV 3aBOJIOIiHHSI, ITI0
BUMHSAETBCS IIISXOM 3JI0BXMBAHHsI CITyK00BOIO 0cOD0I0 CBOIM CJTy>KOOBMM cTaHOBUIIEM (4. 2 CT.
191 KK Yxpainmn). Bicnux Acoyiayii kpuminasvroeo npada Yipainu, 2021, No 1(15). C. 126-149.
usixcekumit O. I. OcHoBHI poGiieMy BU3HAYeHHS! IIpeIMeTa IIPVBJIaCHEHHS], PO3TpaTi Mavi-
Ha a0 3aBOJIOIIHHS HVIM IIISXOM 3JI0BXKUBaHHS CITyXKO0BUM cTaHoBuIeM. IIpabo i cycniscmbo.
2022. Ne 5. C. 231. DOI https:/ /doi.org/10.32842/2078-3736,/2022.5.34
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ono  zostac

przekazane do
podstawie  czynnosci  prawnej
dokonanej zaréwno w formie
pisemnej, jak i ustnej, o ile ta
ostatnia nie jest zabroniona przez
prawo. Kryterium rozréznienia
miedzy mieniem powierzonym
a mieniem przekazanym do
zarzadzania jest charakter
stosunkéw  prawnych  miedzy
wlascicielem a osoba: w przypadku
mienia  powierzonego s3 to
stosunki z faktyczna mozliwoscia
posiadania; w przypadku mienia
przekazanego do  zarzadzania
- sa to stosunki z istnieniem
okreslonego zakresu uprawnien
wlasnosciowych w odniesieniu do
mienia. Podkreslono, ze okreSlenie
przedmiotu przywlaszczenia i
sprzeniewierzenia, przewidzi-
anych w art. 191 KPK, jest
Scisle zwiazane =z ustaleniem
statusu podmiotu przestepstwa.
Zauwazono, ze osoba pelnigca
funkcje  publiczng to  osoba,
ktéra posiada uprawnienia
wynikajgce z zajmowanego
stanowiska i wykonuje zgodnie
z tym stanowiskiem = szereg
funkcji, w szczegolnosci:
administracyjno-gospodarcze;
organizacyjno-zarzadcze;
funkcje przedstawiciela wladzy
lub samorzadu lokalnego.
Stwierdzono, ze przedmiotem
przywlaszczenia cudzego mienia
poprzez naduzycie stanowiska
przez osobe pelnigca funkcje
publiczng jest mienie powierzone
lub znajdujace si¢ w zarzadzie

powierzone  lub
dyspozycji na

podwltadnych. ~ Wskazano,  zZe
przedmiotem przywlaszczenia
w odpowiednich sktadach

przestepstw  przewidzianych w
art. 191 Kodeksu karnego Ukrainy
moze by¢ wylacznie cudze mienie, a
nie prawo do mienia lub czynnosci
o charakterze majgtkowym.

Stowa kluczowe: przywlasz-
czenie, sprzeniewierzenie, przywlaszczenie
mienia, przedmiot naruszenia, cudze
mienie, mienie powierzone,
mienie pozostajagce w zarzadzie,
naduzycie, osoba  sprawujaca
urzad, stanowisko stuzbowe.
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to manage, dispose of, or use such property, but which is not under their complete physical control. Such
property is most often lawfully transferred to individuals so that they can perform their official duties,
conduct business activities, or for storage purposes. L. V. Dorosh draws attention to the property’s special
status that is the subject matter of criminal offense falling under this category, noting that “a person exercises
operational management authority regarding property, and such authority presupposes: determination
of a procedure for its use, transfer of property to other institutions or organizations, and disposal of it” 2°.
Following this approach, property transferred to a person’s administration ought to be viewed as property
that is under this person’s management or disposed of by him/her to their subordinates.

V. A. Oleksiienko’s definition of the concept of property under administration should be considered quite
comprehensive: “This refers to property transferred by the owner or their authorized representative on the
condition that the transferee is granted certain rights of possession, use, and disposal of such property,
thereby facilitating its effective management to achieve a specific objective set by the owner—or, in the
absence of such an objective, to fulfill the terms specified in a contract or by law” 3°.

The criterion for distinguishing between the concepts of entrusted property and property under
administration is the nature of the legal relationship between the owner and the person: entrusted property
implies a relationship with the actual possibility of possession; property under a person’s administration
involves a relationship where the person has a certain scope of proprietary rights over property, meaning
the person may not physically possess property. Ownership powers may derive from civil law relationships,
contractual relationships, special mandates, or official authority, and shall be based on a document such as a
lease contract, a contract for services, a commission contract, a rental contract, etc.

The second part of Art. 191 of the CCU stipulates liability for committing the relevant acts
(misappropriation, embezzlement of property or its conversion) committed through abuse of office, with no
clarification of the status of such property. Partial explanation can be found in the Resolution of the Panel
of Judges of the Second Judicial Chamber of the Criminal Cassation Court (CCC) within the Supreme
Court of Ukraine, which specifies that “specific nature of misappropriation of property and its conversion by
malversation lies in the fact that property which the offender takes possession of is not entrusted to them, is
not under their direct administration, however, the perpetrator of a crime has the right to exercise operational
control over this property by virtue of their official standing” 3!.

Considering the criminal liability under Pt. 2 of Art. 191 of the CCU for embezzlement or conversion of
property by malversation, it is possible to single out a number of qualities characteristic of the perpetrator:

- Obtains property in his or her capacity as an official of an institution owning the property.

- Vested with administrative and economic functions that grant him/her authority over the economic
administration, disposal, and operational management of property, etc.

- Has legitimate reasons, acting in the interests of service, to decide on the transfer of property to other
individuals or legal persons for temporary use, as well as to dispose of property and determine the price and
other terms of its sale.

This shows that determining the subject matter of embezzlement and misappropriation, as set out in
Art. 191(2) of the CCd, is strongly associated with defining a person’s status as a perpetrator of a crime,
whereas an offense against property that is not within the scope of official administration constitutes a
separate criminal offense.

When analyzing this specific type of criminal offense under Pt. 2 of Art. 191 of the CCU—namely,
conversion or property by malversation—it is advisable to determine whether such property possesses any
additional features. Note that only a person who holds the appropriate status and authority can abuse their
official position, and they can only take such actions with respect to property that falls within their jurisdiction.
Therefore, only property over which the official has been granted authority, and which has been entrusted to
them or is administered by their subordinates qualifies as such.

Looking at the last statement, let is focus on the fact that an official exercises powers commensurate with
their office and the functions carried out pursuant to such office, specifically: administrative and economic
functions; organizational and executive functions; and functions as a representative of the government or
local self-government. The latter are distinguished by the right to set requirements and make decisions
that are binding for a wide range of non-subordinate individuals, and, we believe, the exercise of this right is
unlikely to involve conversion of somebody else’s property. Administrative and economic functions entail
the management and disposal of somebody else’s property and cover authority over entrusted property
and over property under one’s administration, which may be subject to misappropriation or embezzlement.
Performance of organizational and executive functions is aimed at staff management; in this case, property

» Iopom JI. B. IITos10 echeKTMBHOCTI 3aCTOCYBaHHS 3aKOHO/IABCTBA ITPO KPUMIiHAJIbHY BiJIIIOBiIaJIbHICTD 3a IIPVBJIaCHEHHS, PO3TPaTy Mavi-

Ha ab0 3aBOJIOJIIHHI HUM IIUISIXOM 3JIOBXXMBaHHS CJTy>KOOBWM cTaHOBYIIeM. [Tumanns 6opomsbu 3i 310uunHicniio. 36ipHUK HayKOBWX IIpallb.

2008. By 16. C. 27.
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entrusted to or under the administration of subordinates may be the subject matter of conversion of
somebody else’s property by malversation.

The above considerations lead to the following conclusions:

- Establishing the official’s authority over property that is converted to the benefit of the offender or other
persons by means of misappropriation, embezzlement of property or its conversion by malversation shall
constitute the subject matter of proof in criminal proceedings under Pts. 2-5 of Art. 191 of the CCd.

- Any offense against property administered by other public officials, committed by exploiting one’s
official standing or professional authority, shall be classified as incitement of persons to commit criminal acts
under Pt. 2 of Art. 191 of the CCd.

- Offenses in which property falls outside the scope of official administration do not constitute offenses
pursuant to Pt. 2 of Art. 191 of the CCU, as they should be classified as other criminal offenses—for example,
an investigator’s conversion of property during a search shall be qualified as an offense under Arts. 185,
186, or 190 of the CCd, while an investigator’s conversion of property previously seized during a search
constitutes a criminal offense that should be qualified according to Pt. 2 of Art. 191 of the CCd.

Conclusions. The author proves that the subject matter of misappropriation or embezzlement of somebody
else’s property, set out in Pts. 1 and 2 of Art. 191 of the CCd, is property entrusted to a person or under his/
her administration—that is, something over which the person has special authority. Entrusted is property
that is transferred to a person for possession or use in accordance with a transaction or in connection with the
performance of duties associated with the position held. In other words, property is deemed to be entrusted
when a person has lawfully received it in order to use it in the interests of the property owner, based on relevant
documents that detail: quantitative and qualitative characteristics of property, its value, and the person’s
authority over it. Evidence that property is entrusted to a person is that this person actually possesses the
property and this property is under his/her control.

It has been established that property under a person’s administration should be understood as property
that is not under the physical control of a person, but transferred to him/her by the owner or his/her authorized
representative on the terms of granting this person a certain amount of rights to own, use and dispose of this
property, which ensure the possibility of operational management of it to achieve a certain goal, determined by
the owner or without such, that is, the person is granted a certain authority to manage and dispose of it.

It is noted that a distinctive feature of another person’s property is that such property may be entrusted or
transferred to the administration of another person on the basis of a legal transaction, whether in written or
oral form, provided that the latter is not prohibited by law. The criterion for distinguishing between entrusted
property and property under a person’s administration is the nature of a legal relationship between the owner
and the person: for entrusted property, this is a relationship with the actual possibility of ownership, that is,
the person actually possesses property; for property under a person’s administration, this is a relationship
with the presence of a certain amount of ownership rights over the property, in other words, the person may
not physically possess it.

It is emphasized that the definition of the subject matter of the criminal offense set out in Art. 191 of the
CCd is inextricably linked to the establishment of crime subject status. Whereas offenses where property
falls outside the scope of official administration constitute a separate criminal offense. It is noted that an
official is a person who has authority under the position held and performs a range of functions consistent
with that position, including: administrative and economic functions; organizational and executive functions;
and functions as a representative of the government or local self-government.
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