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Formation of Inner Conviction when Evaluating an Expert
Conclusion as a Source of Evidence
in Criminal Proceedings by the Judge

Abstract. The article analyzes conceptual bases of specific expertise use
during evaluation of evidence in a case by the judge. Formation of internal
conviction while the judge’s evaluation of an expert conclusion is connected
with a number of challenges, among which the most significant one is
the lack of specific expertise in a judge for a comprehensive and objective
evaluation of such a conclusion. The research paper analyzes the process of
court evaluation of the expert conclusion as evidence in criminal proceedings
“on the basis of internal conviction” as well as identifies challenges faced
by a judge in the course of such evaluation and analyzes methods for
overcoming doubts during evaluation of an expert conclusion and judicial
practice concerning the use by judges of means of clarification of the expert
conclusion. Own vision of more efficient methods for overcoming doubts by
the judge while expert conclusion evaluation is outlined.

Key words: Judicial system of Ukraine, specific expertise, evidence
evaluation, forensic experts, expert conclusion.

Introduction. Currently, the concept of evidence evaluation by a
judge “based on internal conviction” is understandable realities for legal
community; however, in 2012, before the adoption of the current Criminal
Procedural Code of Ukraine, this concept did not exist. Therefore, the
Criminal Procedural Code of Ukraine dated 2012 contained an amendment
that took the process of evidence evaluation by the court in criminal
proceedings purely to subjective opinions of the judge. Despite the fact
that in compliance with provisions of Section 2, Article 94, of the Criminal
Procedural Code of Ukraine, no evidence has a predetermined force, it is the
expert conclusion that is trusted the most among judges, taking into account
competence and impartiality of a forensic expert who carried out forensic
examination within the framework of criminal proceedings and the judge’s
lack of specific expertise.

It should be stressed that acceptance by the court of such a conclusion
as an indisputable truth without due evaluation is shifting the judge’s
responsibility onto a forensic expert, which is undoubtedly a significant
violation of the criminal procedural law that calls into question legality and
validity of such a court decision in general. Taking into account the obligation
of the judge to study the expert conclusion at trial and provide evaluation,
along with other evidence in case, the logical question is: “how can a judge
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without sufficient expertise comprehensively evaluate the conclusion of a
forensic expert who possesses this expertise?”. In fact, the expert conclusion
is evidence in evaluating which the judge faces the greatest challenges since
taking into account the subjectivity of the process of evidence evaluation,
they must use all methods provided by the criminal procedural law to clarify
such research for themselves and other participants in trial, in order to
transform their doubts into conviction that in turn is of paramount importance
for pending a decision on a case.

Analysis of publications where this problem solution is initiated.
Domestic researchers have dedicated a lot of research to the analysis of
a highly complicated topic of an expert conclusion as evidence source in
criminal proceedings, its evaluation by the court and formation of a judge’s
inner conviction. Among them: V. S. Batyrhareieva, A. M. Babenko,
V. V. Vapniarchuk, V. H. Honcharenko, Yu. M. Hroshevoi, N. L. Drozdovych,
N. I. Klymenko, O. M. Kliuiev, V. Ya. Marchak, Yu. O. Piliukov, O. P. Poliakova,
O. O. Sadchenko, S. M. Stakhivskyi, O. K. Chernovskyi, N. Ye. Filipenko,
V. Yu. Shepitko, M. H. Shcherbakovskyi' and others. Clearly, research papers
of indicated scientists have made a significant contribution to the study of the
mentioned issues, however, the majority of them studied individual issues of
expert conclusion as evidence in criminal proceedings, evidence evaluation
by the court, including the expert conclusion, formation of internal conviction
in a judge while evidence examination in criminal procedure. This has
necessitated the conduct of research on problematics of expert conclusion
evaluation by the court during consideration of criminal proceedings based
on internal conviction as well as the process of overcoming doubts by a judge
concerning such a conclusion and challenges faced by the judge during
evaluation.

Aim. Analysis of the process of court evaluation of the expert conclusion
as evidence in criminal proceedings based on subjective judgment,
considering requirements of current criminal procedural law and current,
sustainable judicial practice. Due to conducted analysis, problematics of
the court evaluation of the expert conclusions and methods of overcoming
doubts by the judge when making such an evaluation are revealed, which
in turn contributes to implementation of the principle of legality and validity
with regard to the court’s decision.

Results and discussion. Analyzing current realities of criminal
proceedings investigation, we can draw a conclusion that most of them require
the use of specific expertise in the process of proving crime circumstances,
which is realized through various forensic examinations.

To solve these tasks, the Criminal Procedural Code of Ukraine stipulates
the involvement of a forensic expert or a specialist, that is, people who
possess scientific, technical or other specific expertise, have the right to
conduct a forensic examination or participate in other procedural actions
and who are entrusted with research on objects, phenomena and processes,
including information about circumstances of criminal offense commission,
and to provide a conclusion or consultation on issues that arise while criminal
proceedings and relate to their field of expertise (Articles 69, 71 of the
Criminal Procedural Code of Ukraine). Thus, specific expertise in criminal

! Baruprapeesa B. C., BaGenko A. M. AmHai3 cydyacHOi KpuMiHOreHHOi cutyamii B YKpaini
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proceedings is used in two forms: in the case of specialists’ involvement while
individual investigative (judicial) actions and within the scope of forensic
examination.

While forensic examination, unlike other procedural actions, essential
facts in a case can be established in the absence of an investigator (or the
court). This peculiarity helps to explain why the legislator provided the
possibility for a system of additional procedural guarantees which observance
is designed to ensure reliable, comprehensive and objective establishment
of facts by the forensic expert and the comprehensive verification of their
conclusions by the investigator and the court. Forensic examination should
be ordered only when there is a real need for it, when without an expert’s
answer to partciular questions it is impossible to learn the truth in a case. The
study of causes of plane crashes itself provides sufficient grounds to involve
forensic experts, specialists and others?.

According to information published by the Department of Expert Support
of Justice of the Ministry of Justice of Ukraine, during the 2nd quarter of
2022, forensic science institutions of the Ministry of Justice of Ukraine
conducted 26,875 forensic examinations and expert researches, of which
22,977 were forensic examinations in criminal proceedings and cases
concerning administrative offenses?.

It should be highlighted that despite the fact that the number of
forensic examinations performed in the 2nd quarter of 2022 decreased in
contrast to the same period in 2021 (34,023 forensic examinations and
expert researches, of which 26,836 were forensic examinations in criminal
proceedings and cases concerning administrative offenses)?, it is obvious
that much more forensic examinations are conducted in criminal proceedings
than in civil, economic and administrative ones.

This picture is due to the fact that in the legal field it is deemed that
forensic examination is the most important and qualified form of using
specific expertise.

The concept of expert conclusion, in particular, is enshrined in Part 1
of Article 101 of the Criminal Procedural Code of Ukraine®, under which
the expert conclusion is exhaustive description of research carried out by a
forensic expert and drawn conclusions based on its results, well-grounded
answers to questions addressed by a person who involved a forensic expert,
or by the investigating judge or the court that ordered forensic examination.

The legislator in Part 1 of Art. 94 of the Criminal Procedural Code of
Ukraine provides an exclusive list of subjects of criminal proceedings who
are responsible for evaluating evidence, namely: the investigator, prosecutor,
investigating judge, court.

In our research, we would like to dwell in more detail on the problematics
of expert conclusion evaluation by a judge during consideration of criminal
proceedings, since such an evaluation is of paramount importance for
determining criminal proceeding circumstances, proving the accused guilt,
and, consequently, issuing punishment or, on the contrary, an acquittal.

2 Nechyporuk, M., Pavlikov, V., Ivanovi¢, A., Filipenko, N. (2021) Forensic Science Posibilities Within
The Framework Of Criminal Proceedings While Aviation Accidents (Review Article). Archives
of Criminology and Forensic Sciences. 1(3). 56-66. DOI: https:/ /doi.org/10.32353/acfs.6.2022.05.
C.57.
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FORMATION OF INNER
CONVICTION WHEN
EVALUATING AN EXPERT
CONCLUSION AS A SOURCE
OF EVIDENCE IN CRIMINAL
PROCEEDINGS BY THE JUDGE

Abstract. Formation of internal
conviction during the judge’s
evaluation of the expert conclusion
is connected with a number of
challenges, which should be
resolved while transformation
of doubts into conviction. The
main obstacle in this process
is lack of specific expertise in a
judge for a comprehensive and
objective evaluation of the expert
conclusion, especially if research
carried out by the forensic expert
necessitated the use of complex,
multidsciplinary methods,
specialized terms and wordings in
a conclusion itself.

Despite the fact that a large
number of research papers is
devoted to the expert conclusion
as a source of evidence in criminal
proceedings, its evaluation by
the court and the formation of
the internal conviction in a judge,
it is worth stating that the legal
literature does not sufficiently
disclose the problematics of
expert  conclusion  evaluation
by the court while criminal
proceedings consideration based
on internal conviction, the process
of overcoming doubts regarding
such a conclusion and challenges
faced by the judge in the course of
evaluation.

The article aim is the analysis of
the process of court evaluation of
an expert conclusion as evidence
in criminal proceedings “on the
basis of internal conviction™
identification of challenges
faced by a judge in the course
of such evaluation, analysis of
methods for overcoming doubts
during evaluation of an expert
conclusion and judicial practice
concerning the use by judges of
means of clarification of the expert
conclusion, own vision of more
efficient methods of overcoming
doubts by the judge while expert
conclusion evaluation.

It has been established that
formation of internal conviction
during expert conclusion
evaluation is associated with
continuous elimination of doubts
arising while case consideration.
In particular, the process of
transformation of doubts into
the judge’s conviction is a
substantial psychological aspect
for the development of internal
conviction. It has been clarified
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that

the
conviction formation starts from

process of internal
direct research on the expert
conclusion as evidence while court
hearing, in the course of which
the judge faces more challenges
and doubts. Methods clarifying
expert conclusions have been
analyzed, such as: forensic expert
interrogation in court; involvement
of a specialist to provide
consultations, explanations,
certificates and conclusions during
trial; ordering of additional,
commission, multidisciplinary
forensic examination as well as
re-examination by the court.
Particular ~attention is drawn
to the most common method of
explaining the expert conclusion:
expert interrogation in court, risks,
advantages and disadvantages of
its application. When analyzing
sustainable judicial practice, it
was determined that while expert
conclusion evaluation and in each
individual case judges use all
methods for clarifying its content
permitted by criminal procedural
legislation, and refusal to use such
methods in the event of doubt
is grounds for overturning or
changing the court’s decision
while its review in the courts of
higher instances. It is stressed that
in any case the expert conclusion
is evaluated by the court in two
aspects: as an individual piece of
evidence, and in relation to other
pieces of evidence in a case, which
is on the one hand, a complex, but
on the other hand efficient thinking
process, since all evidence-based
information studied in conformity
with general rules of criminal
procedure affects the judge’s inner
conviction.

Key words: judicial system
of Ukraine, specific expertise,
evidence evaluation, forensic

experts, expert conclusions.
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Expert conclusion evaluation is a complex process, which content
predominantly depends on type of forensic examination, objects, applied
research methods®.

Therefore, we cannot agree more with O. P. Polyakova’s statement that
activity on expert conclusion evaluation is a logical and reasonable thinking
process’.

In scientific sources, several aspects of expert conclusion evaluation
are singled out. Firstly, evaluation of direct conclusion of forensic expert as
a procedural act in order to ensure proper conduct of research; secondly,
evaluation of facts established by the expert conclusion through comparison
with other collected evidence to determine the degree of completeness
of performed research, scientific validity of final conclusions, verification
of procedural requirements for appointment and conduct of forensic
examination, reliability of results® received by the forensic expert.

Given that no piece of evidence has a predetermined force (Part 2, Article
94, of the Criminal Procedural Code of Ukraine), the expert conclusion
is evaluated according to the same criteria as other evidence in criminal
proceedings, namely, according to internal conviction of the court which is
based on comprehensive, full and unbiased investigation of all circumstances
of criminal proceedings, in compliance with the law when determining
belonging, admissibility, credibility.

It should be emphasized that the Criminal Procedural Code of Ukraine
adopted in 2012 included an amendment on evidence evaluation “according
to one’s inner conviction”, which made this process totally dependent on the
judge’s subjective judgements.

The judge’s inner conviction is a subjective part of their activity, which
is expressed in decisions they objectively draw in a case when the court
examines case circumstances. The judge’s inner conviction is based on
the judge’s legal awareness, their worldview constituing a system of legal
principles, ideas, theories, doctrines, conventions, which are the result of
a theoretical, rational analysis, reflection of legal reality based on study of
patterns of the emergence, formation, functioning and development of law®.

Its psychological aspect is vital for revealing the role of the judge’s inner
conviction in evaluating evidence. A judge’s conviction in psychological
aspect is characterized by confidence in correctness of the decision drawn in
a case, based on research on pieces of evidence collected in a case in their
totality in strict compliance with requirements of law, as well as a sense of trust
in their conclusion from the point of view of its compliance with law, purpose
and tasks of justice!®.

V. Shepitko defines the inner conviction as conscious need of a person,
their use of own thoughts, views and knowledge. He argued that no doubts are
allowed when making decisions based on inner conviction'’.

¢ Mertenesceka 3. C., Cayrueniko O. O. OniHovHa JIisUTbHICTD eKCITepTa-TIo9epKO3HaBI SIK OCHOBHUAT
KOMITOHEHT JIisUTbHOCTi cyfoBoro excriepra. Kpuminasicmuunui Gicnux. 2011. Ne 2 (16). C. 59.

7Tlonsikosa O. T1. VicerrertoBaHme 1 OlieHKA afjBOKaTOM 9KCITePTHOTO 3aKmodenvst. Kpuminasicmuunui
Gicnuxk. 2012. Ne 2 (18). C. 140.

8 Ilepbaxoscokuit M. T. ITpoBereHHsI Ta BUKOPWUCTAHHS CyHOBVX €KCIIEPTU3 Y KPUMiHAILHOMY
npoBaKeHHi: MoHOTpadist. Xapkis: B gere, 2015. c. 355-356

° Menex JL.B. Ouinka /10Ka3iB SIK 3aK/TIOYHNMVI €Tall IIPOLeCy NOoKasyBaHHsL. Bicuui JIyearncekoeo depx-20

H-my Buympiwnix cnpab imeni E.O. Iidopenka. 1, 2015. TTpoGrieMu Teopii Ta ITpakTUKM 3aCTOCY BaHHS

yr-my Ghymp P! P! p P P Yy
3akoHoaBcTBa Posmin 2. C. 133.

0 Tposmosyua H.JI. BHyTpilHe niepekoHaHHs Cy//li SIK eJIeMeHT ITPVHIIVITY BUIBHOI OI[IHKM JT0Ka3iB.
Yaconuc Kuibcvkoeo yu-my npaba. 2010. Ne 1. C. 253-254.

! TMemiteko B. Tlcyxororist cymoBoi IisutbHOCTI: ITpobsiemMy Teopii Ta mpakTuKn. Bicnukx Axademii
npabobux nayx Vxpainu. 2004 p. Ne 3(38). Xapxkis : [Tpaso, 2004. C. 167.
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A similar opinion is shared by N.V. Hlynska, who believes that until the
decision is made, the investigator, prosecutor or judge should not have any
doubts as to correctness of their decision!2.

Such a view, by the way, is entirely consistent with provisions of the
current Criminal Procedural Code of Ukraine, in which Article 17 enshrines
the presumption of innocence, including the provision stating that all doubts
concerning the proof of a person’s guilt are interpreted for the benefit of such
a person'>.

It is doubts that haunt the judge while examination of evidence in a case,
and especially when evaluating the expert conclusion, given their lack of
specific expertise.

Formation of internal conviction is associated with continuous elimination
of doubts arising while case consideration. In the psychological aspect,
transformation of such a doubt (as a consequence of probable knowledge)
into the judge’s' conviction is vital for internal conviction formation.

Functional purpose of the conviction psychological component helps to
overcome such doubts. It is this (psychological) aspect of internal conviction
that is based on evidence evaluation and manifested in the power of law to
motivate conclusions of a particular subject in a criminal proceeding'®.

As a result, in order to properly evaluate the expert conclusion by the
court based on inner conviction, the latter needs to transform doubts into
conviction. This process starts from examining the expert conclusion as
evidence in court.

In compliance with provisions of Article 23 of the Criminal Procedural
Code of Ukraine, the court examines the expert conclusion directly, as any
other evidence in a case.

Justification of one’s conclusions, in conformity with requirements of
Article 95 of the Criminal Procedural Code of Ukraine, can be implemented
by the court only based on testimonies that it directly perceived during trial or
obtained in the manner stipulated in Article 225 of the Code.

Immediacy of evidence examination means a legal requirement
addressed to the court for examination of all pieces of evidence collected
in a particular criminal proceeding through interrogation of the accused,
victims, witnesses, forensic expert, physical evidence examination,
documents announcement, reproduction of audio and video recordings,
etc. This principle of criminal procedure is significant for full clarification of
circumstances of criminal proceedings and their objective solution. The
immediacy of evidence perception allows the court to carefully study and
verify it (both each piece of evidence individually and in relation to other
evidence), to evaluate it according to criteria stipulated in Section 1 of Article
94 of the Criminal Procedural Code, as well as to develop a full and objective
view of actual circumstances of specific criminal proceedings.

Non-observance of the immediacy principle results in violation of other
principles of criminal proceedings: presumption of innocence and provision
of proof of a person’s guilt, guarantee of the right to defense, adversarial
procedure and freedom in submitting their evidence and demonstrating its
credibility before the court. Therefore, the immediacy principle acts as an
essential element of the procedural form of trial, non-observance of it by the

2 Tpomesorn IO.M. TIIpoGieMbl OpMUPOBAHUS CYIEVICKOrO YOeXIeHWs B yroJIOBHOM

CyAoIpon3BozcTBe. XapbKoB : «Buina mkosa», 1975. C 83.

3 KpumMiHabHWUV IIporiecyaibHmil Kojieke Ykpainm: 3akon Ykpairm Bin 13 ksit. 2012 p. Ne 4651-

VI. BepxoBna paja Ykpaianm: BebG-cant. URL: https://zakon.rada.gov.ua/laws/show/4651-
17#n2987

Mapuak B.SI. TToHATTS Ta HOPUAMKO-TICUXOJIOTiUHI 0coO/mMBOCTI opMyBaHHS BHYTPIlTHBOTrO
riepeKkoHaHHs cyyyti. €Bponeticoki nepenexmubu. 2013. Ne 5. C. 84.

14

5 Banmsipuyk B.B. CyTHicTh BHYTPILIHBOIO II€PeKOHAHHS B KPUMIHAJIBHOMY IIPOLIECYaIbHOMY
nokasysanHi. HaykoBuii Gicnux Y xeopodcokoeo nayionasvhoeo ynibepcumenty. Cepis : ITpaso. 2015.
Bum. 31(3). C. 80.

Haranis ®@ixinenko,
Hapuna bapa6am

CTAHOBJIEHHSI
BHYTPIIITHbOTO
[IEPEKOHAHHSI [IPV
OLIIHIII CYOIEIO
BUCHOBKY EKCITEPTA
SIK IKEPEJIA TOKA3IB
Y KPUMIHAJIBHOMY
IIPOBAIKEHHI

AHHOTaIVS. ®DopmuposaHue
BHyTpeHHero  yOexjeHus mpu
OlLleHKe  Cy[bel  3aKJIIOueHus
9KCIepTa  CBH3aHO  C  PsAIOM
CITTOKHOCTEV, KOTOpBIe
TIOTIKHBI OBITH ITPEOJIOJIEHBI
WM B IIpolLiecce IlepepacTaHMs
COMHeHMs B yOeXIeHHOCTb.
OCHOBHEIM ~ IIPENATCTBUEM B
XOfle  3TOro Ipolecca sBJISETCS
He0CTaTOYHOCTh y cymBu
CrienasIu3uPOBaHHEIX 3HAHWI
st TIOJTHOW, 00BEKTUBHOM
OIEHKV  3aKJTIOUeHMsl KCIlepTa,
0COOEHHO  ecsI  WCCiIefIoBaHMe,
IIPOBEJIEHHOE TIOCTIeTHVIM,
TpeGoBaio TPUMEHEHNS CJIOKHBIX,
KOMIUIEKCHEIX METOJIOB, a B CaMOM
BBIBOJIE VICTIOJIB3Y€TCST  MHOKECTBO
CIIeITMaTbHBIX TePMWHOB n
bopmMyITpPOBOK.

Hecmorps Ha Gosbiroe
KOJINIeCTBO PaboT, MOCBSAIIEHHBIX
3aKJIIOUEHWIO IKCIIepTa Kak
VICTOYHWKY  [IOKa3aTeIbCTB B
YTOJIOBHOM ~ ITPOM3BOJICTBE, ~ €TO
OlLlEHKEe CyJIOM ¥ CTaHOBJIEHWIO
BHYTpPeHHero y6e)KJZLeHVIS{ cynbuy,
HEe0oOXOIMO KOHCTaTMpPOBaTh,
UYTO B IOPUAWYECKOV JIUTepaType
HEJIOCTaTOYHO packpeITa
rpoGrieMaTiKa OLIEHKI
3aKJIIOYEHMs  IKCIepTa  Cy[aoM
IpU  PacCMOTPEHWW  YTOJIOBHOTO

MPOM3BOJICTBA, II0 BHYTpeHHEeMy
ybexieHmio, mporeccy
IIPeOJIOIeH S COMHEHUT

OTHOCUTEIFHO TaKOTrO 3aKJIIOYeH WS
VI CJIOKHOCTENI, C KOTOPBIMU CY/Ibst
CTaJIKMBaETCs IIPU OIIeHKe.

Llerbio cTaThn SIBJISIETCS
aHaJIM3 IIpollecca OLEHKM CyJIOM
3aKJTIOUEHVISI 9KCIIepTa KakK
JIOKa3aTejIbcTBa B YTOJIOBHOM
HpOVI3BOﬂ,CTBe «I10 Bl—lyTpeHl—leMy
ybexaennio», BBISIBJIEHVIE
CJIOXKHOCTETVI, [ KOTOPBIMU
Cy/bsl CTaJIKMBaeTcsl B IIpoliecce
TaKom OIIeHKM, aHanmms3
PpaspereHHbIX TIeVICTBY FOITIVIM
yFOJIOBHbIM HpOLleCCyaJIbeIM
3aKOHO/IaTeITLCTBOM MeTOIOB
TIPeOIOJIeHMsl COMHEHUM  CY[Ihent
HpVI OLIeHKe 3aKJIIOYEeH WS
JKCITepTa 173 TIOCTOSTHHOVL
cyneOHOVI MpaKTUKWU ITPUMeHeHVIs
CYABSIMW  CPECTB  PasbsICHEHWS
3aKJTIOUEHVISI 3KCIIepTa,
VI3TIOXKEeH WS CcOBCTBEHHOTO
BUIEeHM OTHOCUTEJIbHO
Gorree  3PPEKTUBHBIX

MeTOJIOB
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TIPEeO/I0JIeHMST  Cy/IbeVl COMHEHUIT
IpU OLIeHKe 3aKJII0ueHs dKCIepTa,

JTISL CTaHOBJICHM S BHyTpeHHerO
yOexeHms.

YcraHoBiIeHO, 4TO
dopmuposanme BHYTpPEHHero
yGexmenvis npn OIleHKe
3aKJIFOUEHWs  9KCIIepTa  CBSI3aHO
(o HeITpepbIBHBIM yCcTpaHeHeM
COMHEHWVI, ~BO3HMKAIOMINX P
paccmorpervin fesia.  KoHKpeTHO
rporiecc riepepacTaHvst
COMHEHWVI B yOeKIeHHOCTh
Cympu SIBJISIETCSL 3HAYMIMBIM
TICVIXOTIOT TI€CKIIM ACTIeKTOM
dopmuposanmst BHY TPEHHET0
yOexenmsi. BeisicHeHo,
aTO mporiecc CTaHOBJIEH VIS
BHY TPEHHET0 ybexnervist

HauMHAeTCsl C HeIoCPeACTBeHHOro
VICCIIeZTIOBaH S 3aKJIIOUeH s
SKCIlepTa  KaK  JIOKa3aTeJIbCTBa
B CyjgeOHOM 3acefaHuM, B Xole
KOTOPOrO 'y  CyabM  BO3HMKaeT
OoJIbIIIe CIIOKHOCTEVT Y COMHEHWTI.
Boimenren u [pOBeeH  aHajin3
TaKMX MeTOJIOB pasbiacCHeHU
3aKJIIOYeH S SKCIIepTa, Kak:
JI0IIpOC JKCIepTa B cyne;
TpuBJIeYeHMe  CreluagancTa i
IpeocTaBieHs  KOHCYJIbTalluV,
0OBICHEeHMT, CITPaBOK u
BBIBOZIOB B Xxofle  CymeGHOro
pasbuparebCTBa; Ha3HaueHVe
Cy10M JIOTIOJIHUTEJIbHOM,
TIOBTOPHOVI, KOMVICCMOHHO
n KOMIIJIEKCHO SKCIIePTU3bL.
Ocoboe BHVIMaHVE y[esIeHo
Hanboree pacnpocTpaHeHHOMY
MEeTOAY Pa3bsCHEHWS 3aKJIIOYeHWs
9KCIlepTa - JOIpoca  IKCIepTa
B cyne, BbIJIeJIeHBI pucKy,
OperMyIlecTBa ¥ HeIOCTaTKU ero

npuMeHeHus. B xome amHanmsa
YCTaHOBVBIIIEVICS cyeGHO
TPaKTUKNU YCTaHOBJIEHO,
4TO CyAbsSIMU Ipn OLleHKe
3aKJTIOYEH VIS 9KCIIepTa
VICTIOJIB3YIOTCSL  BCe  paspelleHHble
YTOJIOBHBIM IIporeccyalbHbIM
3aKOHOIIATEITbCTBOM MeTOIBI

Pa3bACHEHUII ero CcopuepXaHus, B
3aBMCUMOCTY OT Ka)XkKJIOr0 YacTHOrO
ciyJas, a HeVICIIOIb30BaHMe
TaKOBbIX B  CjIydae  HaJIM4ms
COMHEHUV SBJISIeTCSL OCHOBaHMEM
IS OTMeHBl WM  W3MeHeHUs
Opuropopa cydga BO BpeMs ero

mepecMoTpa B Cy/Jax  BBICIINX
VIHCTaHIIUTAL. OrmeueHo, uTo
B J0OOM  CJlydae  9KCIIEPTHOE

3aKJIIOUeHVEe OLEeHMBAeTCsS CyaoM
B JIBYX acIleKTaxX: KaK OT[eJIbHOe
J10Ka3aTeJIbCTBO, "I B COOTHOIIIEHUM

C  OpyrMMM  JIOKa3aTeJIbCTBaMU
O JIeiTy, UTO SABJISETCS CIIOXKHBIM,
OfHAKO adpdexTrBHBIM
MBICJINTEJIbHBIM IIporeccoMm,
Beflb  BHyTpeHHee  yOexmeHue
CyIbU BIIVSIET BCSl [OKa3aTesIbHasl
nHDOpMaIs, KOoTopast
VICCITeTyeTcsl  COIJIaCHO — obIM

IpaBujiaM YIrOJIOBHOI'O IIpolLiecca.
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court, according to Part 2, Articles 23, 86, of the Criminal Procedural Code,
means that evidence that was not subject of a direct investigation by the court
cannot be recognized as admissible and considered when the court adopts
a decision, excluding cases enshrined by the Criminal Procedural Code,
and thus the court decision in accordance with Article 370 of the Criminal
Procedural Code cannot be recognized as legal and justified in compliance
with Section 1, Article 412 of the Criminal Procedural Code, and is subject to
overturn.

Such a legal position is solid and is contained in the Resolution of the
Criminal Cassation Court within the Supreme Court dated 05.07.2019 in case
No. 398/381/16-k (proceedings No. 51-6258 kM 18), in which the Resolution
of the Court of Appeal is overturned for reasons, in particular, of failure to
provide evaluation of the expert conclusion by the latter in its Resolution.

Thus, case files of these criminal proceedings indicate that according
to the verdict of the Oleksandriysk District Court of the Kirovohrad Region
dated October 19, 2017, PERSON_2 and PERSON_3 were convicted to
imprisonment for up to eight years under Section 2 of Article 121 of the
Criminal Code.

By the Decision of the Appeal Court of the Kirovohrad region dated March
1, 2018, the verdict of the court of first instance concerning PERSON_2
is overturned, and the criminal proceedings were closed on the basis of
paragraph 3, Section 1, Article 284 of the Criminal Procedural Code of
Ukraine due to the lack of sufficient evidence to prove the guilt of PERSON_2
in criminal offense commission stipulated in Section 2 of Article 121 of the
Criminal Code, and regarding PERSON_3 is changed and excluded from the
motivation part of the court reference when qualifying actions of PERSON_3
as “commission of a crime by a group of persons” under Section 2 of Article
121 of the Criminal Code. It was proposed to consider PERSON_3 convicted
to imprisonment for up to eight years under Section 2 of Article 121 of the
Criminal Code.

The Court of Cassation ruled that according to the court of first instance,
testimonies of witnesses who were directly questioned by the court of first
instance, as well as written evidence: scene inspection protocol dated
November 14, 2015; expert conclusion No. 401/1 dated January 15, 2016;
investigation experiment protocol dated January 9, 2016, with participation
of a witness; conclusion of the forensic psychiatric examination No. 604 of
December 15, 2015, form the basis for the sentence.

However, based on conviction of judges from the Supreme Court,
reviewing the criminal proceedings against PERSON_3 and PERSON_2,
The Court of Appeal contrary to provisions of Articles 7. 23, 370 and 404
of the Criminal Procedural Code did not comply with requirements of the
immediacy principle of evidence examination, at the same time not a single
witness was directly questioned and written evidence that had been examined
and evaluated by the court of first instance was not studied; therefore, the
Supreme Court concluded that there is no sufficient evidence for proving
PERSON_2 guilt in criminal offense commission stipulated in Section 2 of
Art. 121 of the Criminal Code.

Separately, the Court Resolution indicated that the Court of Appeal did
not provide evaluation of expert conclusion No. 911 dated December 15,
2015, under which traces of human'® blood were found on camouflage pants
and the right sneaker of PERSON_2.

Thus, we can conclude that in today’s realities provision of expert
conclusion evaluation in in the court decision is an obligatory requirement
for recognizing it as legal, justified and motivated in accordance with

' TTocranosa KacariiriHoro kpuminaibHOro cysy y ckiazi Bepxosaoro Cyny sin 07.05.2019 y ciipasi
Ne398/381/16-k (mposapkenns Ne 51-6258 kv 18). €iyHmii gepkaBHMV PEECTP CYIOBUX PillleHb:
BeG-cant. URL: https:/ /reyestr.court.gov.ua/Review /81722349
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requirements of Article 370 of the Criminal Procedural Code of Ukraine, and
lack of such evaluation entails its inevitable overturn.

This raises the question as to how exactly judges should evaluate this
very conclusion of a forensic expert within criminal proceedings in court.

Given the relevance of the problematics of expert conclusion evaluation
as a source of evidence in criminal proceedings, it was studied by the majority
of domestic researchers, in particular: V. H. Honcharenko, N. I. Klymenko, S.
M. Stakhivskyi, Yu. O. Piliukov, V. Yu. Shepitko, M. H. Shcherbakovskyi and
others.

At the same time, in our view, the most comprehensive evaluation of
the structure of the expert conclusion evaluation was suggested by M. H.
Shcherbakovskyi, which includes:

1. Formal (logical and procedural) evaluation of the expert conclusion
consisting of the following mental operations: determination of examination
procedural order; determining correspondence of objects submitted for
forensic examination and provided to the forensic expert as well as examined
by them while forensic examination; establishing completeness and scope of
carried out expert research, clarity of final conclusions; determination of the
logical validity of expert conclusions; establishment of the relevance of actual
data discovered by a forensic expert to an investigated crime; establishment
of conformity of the expert conclusions developed while criminal proceedings
with other evidence;

2. Content (special) evaluation of the expert conclusion that entails:
determination of scientific validity of final conclusions of the forensic expert
as well as his/her competence; identification of a sufficient number of objects
received for foresic examination to solve set tasks, application of standard
expert methodology; evaluation of the quality of submitted objects, accuracy
of source data; evaluation of expediency, legality and scientific validity of
the research methodology (method) applied by a forensic expert; evaluation
of completeness of performed research; evaluation of the correctness of
description and interpretation of objects identified features; evaluation of
scientific validity of intermediate and final conclusions; determination of the
forensic expert’s competence!”.

As to requirements for evaluating an expert conclusion in domestic
legislation, the Resolution of the Supreme Court of Ukraine No. 8: On
forensic examination in criminal and civil cases dated May 30, 1997, clarifies
that when reviewing and evaluating an expert conclusion, the court must
ascertain:

- whether requirements of legislation were met when appointing and
conducting forensic examination;

- whether there were any circumstances that precluded the expert’s
participation in a case;

- competence of a forensic expert and whether they do not exceed their
powers;

- sufficiency of research objects submitted to a forensic expert;

- comprehensiveness of answers to questions raised and their conformity
with other factual data;

- consistency between the research part and final conclusion of forensic
examination;

- the validity of the expert conclusion and its consistency with other case
files'®.

7 lepbaxoscokmit M. I'. ITpoBefeHHsI Ta BUKOPUCTAHHS Cy[JOBUX €KCIEPTH3 Y KPUMiHATEHOMY
poBajKeHHi: MoHOTpadis. Xapkis: B mene, 2015. C. 364-411.

'8 TTocranosa Iiienymy Bepxosroro Cyny Vkpaiuu Bin 30.05.1997 Ne8 «IIpo cynoBy ekciiepTusy B
KpMMIiHaIbHIMX i IIMBUIBHMX CrIpaBax». BepxosHa paza Ykpaian: BeG-canr. - https:/ /zakon.rada.
gov.ua/laws/show/v0008700-97#Text (mara 3sepHenHs: 01.10.2022).
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LES MEDIAS COMME
COMPOSANTE DES ACTIVITES
DE CRIMINOLOGIE DES
UNITES DE PREVENTION
JUVENILE CONCERNANT
L'EDUCATION JURIDIQUE DES
ADOLESCENTS

Résumé : Larticle examine le
role des médias de masse dans
la lutte contre la criminalité,
l'organisation et la réalisation
d’activités criminologiques, ainsi
que les problemes qui se posent
dans le cadre d'une telle interaction
en Ukraine. La conclusion a été
faite sur I'importance, tout d’abord,
des mesures préventives visant a
limiter les possibilités de commettre
des infractions pénales par les
adolescents et le role clé des médias
dans cette activité, principalement a
travers l'organisation de campagnes
d’information conjointes avec les
unités de prévention juvénile.
L'Objectif est de déterminer le
role des médias dans le domaine
des activités criminologiques des
unités de prévention juvénile,
de déterminer les possibilités
de coopération dans ce domaine
et d’identifier les problemes qui
se posent dans le cadre de cette
coopération. Pour corriger la
situation, toutes les possibilités
doivent étre utilisées, y compris
I'emprunt d’expérience a I'étranger.
De plus, I'accent doit étre mis sur les
efforts de nature préventive, sur les
actions qui empécheraient dabord
l'expansion ~ des  phénomenes
négatifs, puis contribueraient a leur
réduction. Bien siir, dans ce cas, le
plus grand effet pourrait étre donné
par linteraction étroite des unités
de prévention juvénile d'une part et
des médias d’autre part.

Mots clés forces d’ordre,
unités de prévention juvénile,
médias, campagnes d’information,
criminalité, activité criminologique.
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INNERE
UBERZEUGUNGSBILDUNG
BEI DER WERTUNG EINES
SACHVERSTANDIGEN
SCHLUSSES ALS
BEWEISQUELLE IN EINEM
STRAFVERFAHREN DURCH
DEN RICHTER

Abstrakt. Die Bildung einer
inneren Uberzeugung wihrend der
Beurteilung des Gutachtens durch
den Richter ist mit einer Reihe von
Herausforderungen verbunden, die
bei der Umwandlung von Zweifeln
in Uberzeugung gelost werden
sollten. Das Haupthindernis in
diesem Prozess ist der Mangel an
spezifischem Fachwissen eines
Richters fiir eine umfassende
und objektive Bewertung des
Gutachtens, insbesondere wenn
die Recherchen des forensischen
Sachverstandigen die Verwendung

komplexer, multidisziplindrer
Methoden, Fachbegriffe und
Formulierungen in einem
Gutachten erforderten selbst.

Trotz der  Tatsache, dass
sich eine rofle Anzahl von

Forschungsarbeiten =~ mit  dem
Expertenurteil als Beweisquelle in
Strafverfahren, seiner Bewertung
durch das Gericht und der Bildung
der internen Uberzeugung
eines Richters befasst, ist es
erwdhnenswert, dass dies in der
juristischen Literatur der Fall ist
nicht hinreichend die Problematik
der gerichtlichen gerichtlichen
Gutachtenerhebung im Rahmen
der strafprozessualen Priifung aus
innerer Uberzeugung, den Prozess
der Uberwindung von Zweifeln
an einem solchen Gutachten und
die Herausforderungen, denen
sich der Richter im Zuge der
Begutachtun, gegeniibersieht.
Das Ziel des Artikels ist die
Analyse des  Prozesses  der
erichtlichen ~ Bewertung eines
achverstindigengutachtens
als  Beweismittel in  einem

Strafverfahren Lauf der
Grundlage einer internen
Uberzeugung”: Identifizierung

der Herausforderungen, denen
sich ein Richter im Laufe einer
solchen Bewertung gegentibersieht,
Analyse von Methoden zur
Uberwindung von Zweifeln
wihrend der Bewertung eines
Gutachtens und gerichtliche Praxis
in Bezug auf die Verwendung von
Mitteln zur Kldrung des Gutachtens
durch Richter, eigene Vorstellung
von effizienteren Methoden zur
Uberwindung von Zweifeln
durch den Richter wahrend der
Bewertung eines Gutachtens.

Es wurde festgestellt, dass die
Bildung einer inneren Uberzeugung
wihrend der sachkundigen
Schlussfolgerungsbewertung — mit
einer kontinuierlichen Beseitigung
von Zweifeln verbunden ist, die

wéhrend  der  Fallbetrachtung
auftreten. Insbesondere der
Transformationsprozess von

Formation of Inner Conviction when Evaluating an Expert Conclusion as a Source of Evidence
in Criminal Proceedings by the Judge

Having studied indicated guidelines, it can be summarized that only
“validity of the expert conclusion and its consistency with other case files”
refers to direct evaluation by the court of research carried out by the forensic
expert, and other requirements: to conformity with current legislation
concerning the form, identity of a forensic expert, etc.

Despite the fact that obligation to comply with Resolutions of the
Supreme Court of Ukraine Plenum is not legislated, many judges use the
above-mentioned criteria for reviewing and evaluating expert conclusions.
And if the first six points do not present difficulties, the last point raises the
main problem: how the judge can evaluate the expert conclusion based on
results of research conducted by forensic expert using specific expertise,
which the judge may not possess or possess only to a certain extent.

Undoubtedly, the latter, as a professional lawyer, possesses a certain level
of specific expertise that they gained while studies at a higher educational
institution, but it is probably sufficient only for accurate establishment of the
type of forensic examination to be performed, evaluation of issues proposed
by the parties and to be addressed to a forensic expert, etc.

However, this expertise is not enough to objectively evaluate the entire
expert conclusion by the court, especially if the research carried out by the
forensic expert necessitated the use of complex, multidisciplinary methods,
and many specific terms and wordings are used in conclusion itself.

What is more, the statement “how can you evaluate something if
you don’t understand it yourself” has long been firmly entrenched in the
legal consciousness, therefore the conclusion of a recognized expert with
corresponding expertise is accepted as knowingly accurate, absolute and
indisputable, which directly contradicts Section 2 of Article 94 of the Criminal
Procedural Code of Ukraine under which no evidence has a predetermined
force.

Imperturbable trust in the expert conclusion and overestimation of its
probative value are quite common among investigative bodies and courts.
It is believed that if it is based on accurate scientific calculations, then there
can be no doubt as to its credibility. 82% of surveyed investigators and 74%
of judges deem the expert conclusion to be a more important source of
evidence compared to other sources. This circumstance is conditioned by
subjective and objective reasons. The former include the excessive trust
of the investigator, the judge in the forensic expert as an impartial well-
informed person (especially if they are employees of a specialized state
forensic science institutions or service), the latter: a real impossibility of
evaluating a conclusion fully (especially in terms of scientific validity of the
expert research) by a participant involved in process who does not possess a
required specific expertise!®.

That is why very often the expert conclusion is beyond doubt, evaluation
of such evidence by the court is reduced to reviewing compliance with
requirements as to the form, subject of forensic examination, completeness
of conclusions and their correspondence to questions addressed to a forensic
expert. The text of forensic examination itself can simply be copied and
added to the court decision.

Considering the above, it will be logical to conclude that self-education
of judges in the field of forensic science will solve the problem of lack of
expertise in this field, and thus will enable to comprehensively evaluate
results of performed examination. However, in practice, in our opinion, this
method is hardly ever used due to primitive lack of time in judges as a result
of excessive workload. In addition, it should not be forgotten that the judge is
first of all a professional lawyer whose role in the criminal process is proper

¥ lep6akoscbkmit M. T'. TIpoBesieHHsI Ta BUKOPUCTAHHS CyJIOBUX eKCIIePTH3 Y KPUMiHaJIbHOMY
npoBapkeHHi: MoHOrpadis. Xapkis: B gerne, 2015. C. 357 - 358
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application of rules of law, so it will be more appropriate for them to acquire
new expertise in the field of law enforcement.

Studying ways of overcoming difficulties by judges in the understanding
of the expert conclusion while its evaluation, the most effective is application
of the right enshrined in Article 356 of the Criminal Procedural Code of
Ukraine to summon the forensic expert to a court session to clarify drawn
conclusion at the request of criminal proceedings party, the victim, or at
the court’s own initiative. In such a case, the forensic expert testimony can
explain unclear parts of research to the court and parties of a procedure, in
particular, the content part, and eliminate any doubts about the veracity of
conclusion made.

At first glance, such solution to a problem is very simple and efficient, but
in fact, even in this case, the judge faces many challenges.

Firstly, it is the summoning of an expert to the court who may be in
business trip, sick, or even ignore the obligation to appear in court to
testify. Secondly, it is more expedient to interrogate a forensic expert with
participation of all parties in a case whose attendance cannot be predicted
in advance. It should also not be forgotten that failure of parties to attend
court sessions (with or without prior notification of the court about reasons)
where interrogation of the forensic expert is planned is also one of the types
of delaying the trial and abusing one’s procedural rights, which in turn raises
the level of tension and emotional fatigue among participants in trial. What is
more, all this is at least loss of a plenty of time which in itself leaves the judge
with a difficult choice regarding expediency of such interrogation, since you
can always simply agree with a conclusion.

When a forensic expert is interrogated at a court session, the judge also
faces the influence of the interested party of prosecution or defense, which
manifests itself in manipulating insecurities in expert’s answers in order to
create the image of an incompetent specialist and give the judge doubts as to
correctness of compiled conclusion.

Thus, in accordance with Section 3 of Art. 356 of the Criminal Procedural
Code of Ukraine, a forensic expert may be asked questions about the expert’s
specific expertise and qualifications on the issues under investigation
(education, work experience, academic degree, etc.) related to the subject of
their expertise; applied methods and theoretical developments; sufficiency
of information on which bases a conclusion is provided; scientific validity
and methods by which the expert reached a conclusion; the applicability
and correctness of applying principles and methods to facts of criminal
proceedings; other questions concerning conclusion veracity.

Given such a substantial list of possible questions, it is quite easy to create
an uncomfortable atmosphere for a forensic expert, which will entail the same
insecurity in answers and possible mistakes that can be used by the parties as
a lever to objectively evaluate the expert conclusion by the court.

In addition, while interrogation of the forensic expert by the parties to
the court procedure, the court conducts a complex analytical activity of
questions posed to the latter to filter out those that do not belong to subject
of performed examination but were identified by the forensic expert while
its conduct. Separately we should stress the importance of preventing
information manipulation by the party obtained by a forensic expert during
forensic psychiatric examination: presenting it as evidence, for example,
confession of guilt by the accused. In judicial practice, such statements are
inadmissible evidence, since a person is warned about the possibility of
refusing to testify and answer questions.

Let us cite as an example the Resolution of the Criminal Cassation Court
within the Supreme Court dated 26.04.2018 in case No. 135/1530/16-k
(proceedings No. 51-447 kM 17), where explanations of the accused provided

gg@‘"ﬁ

Zweifeln in die Uberzeugung
des Richters ist ein wesentlicher
psychologischer Aspekt fiir
die Entwicklung der inneren
Uberzeugung. Es wurde
klargestellt, dass der Prozess der
internen  Uberzeugungsbildung
mit der direkten Recherche
des Expertenurteils als
Beweismittel wiahrend der
Gerichtsverhandlung beginnt,
in deren Verlauf der Richter
mit mehr Herausforderungen
und Zweifeln konfrontiert
wird. Methoden zur Klirung
von  Expertenurteilen ~ wurden
analysiert, wie z. B.: forensische
Expertenbefragung vor Gericht;
Hinzuziehung eines Spezialisten
zur Bereitstel%ung von Beratungen,
Erklarungen, Bescheinigungen und
Schlussfolgerungen wahrend des

Gerichtsverfahrens; ~ Anordnung
zusitzlicher, kommissioneller,
multidisziplindrer forensischer
Untersuchungen sowie

gerichtlicher Nachuntersuchungen.
Auf die gebrauchlichste Methode
zur Begriindung des Gutachtens
wird  besonders  hingewiesen:
Sachverstindigenbefragun
vor Gericht, Risiken, Vor- un
Nachteile ihrer Anwendung. Bei
der Analyse der nachhaltigen
Rechtsprechungspraxis
wurde festgestellt, dass
zZwar die sachverstidndige
Schlussfolgerungsbewertung
und die Richter im Einzelfall alle
strafprozessrechtlich ~ zuldssigen
Methoden zur Klarung ihres Inhalts
anwenden, deren Verweigerung
im Zweifelsfall aber ein Grund fiir
eine Aufhebung oder Anderung
ist die Entscheidung des Gerichts
wihrend ihrer Uberpriifung in den
Gerichten hoherer Instanzen. Es
wird betont, dass das Gutachten in
jedem Fall vom Gericht unter zwei
Gesichtspunkten gewertet wird:
als Einzelbeweis und im Verhiltnis
zu anderen Beweismitteln in
einem Fall, der einerseits komplex,
aber  weiter ist andererseits
effizienter Denkprozess, da alle
evidenzbasierten  Informationen,
die im Einklang mit allgemeinen
Strafprozessregeln ~ untersucht
werden, die innere Uberzeugung
des Richters beriihren.

Schliisselworter:  Justizsystem
der Ukraine, spezifisches
Fachwissen, Beweiswiirdigung,

forensische Sachverstandige,
Sachverstandigengutachten.
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KSZTALTOWANIE SIE
WEWNETRZNEGO
PRZEKONANIA PODCZAS
OCENY WNIOSKU biegtego
JAKO ZRODEO DOWODOWE
W POSTEPOWANIU KARNYM
PRZEZ SEDZIEGO

Abstrakcyjny. Ksztaltowanie
sie  wewnetrznego przekonania
podczas oceny przez sedziego
opinii bieglego wigze sie z
szeregiem wyzwan, ktére nalezy
rozstrzygnac, przeksztalcajac
watpliwosci w  przekonanie.
Glowna przeszkoda w tym procesie
jest brak specjalistycznej wiedzy
sedziego do wszechstronnej i
obiektywnej oceny  wniosku
biegtego, zwlaszcza jesli badania
przeprowadzone przez bieglego
kryminalistycznego wymagaty
uzycia skomplikowanych,
wielodyscyplinarnych metod,
specjalistycznych  terminow i
sformutowan we wnioskach samo.

Pomimo tego, ze bardzo duzo
prac naukowych jest poswieconych
wnioskowi bieglego jako zrédiu
dowodu w postepowaniu karnym,

jego ocenie przez sad oraz
ksztaltowaniu sie wewnetrznego
przekonania  sedziego, = warto

stwierdzié, ze literatura prawnicza
nie nie ujawniaja w wystarczajagcym

stopniu problematyki oceny
przez sad wniosku bieglego
w  postepowaniu karnym na
podstawie wewnetrznego
przekonania, procesu
przezwyciezania watpliwosci
co do takiego wniosku oraz

wyzwan stojacych przed sedziag
w toku oceny.Celem artykutu jest
analiza procesu sadowej oceny
wniosku biegltego jako dowodu
w  postepowaniu karnym ,na
podstawie wewnetrznego wyroku
skazujacego”: identyfikacja
wyzwan stojacych przed sedzig w
toku takiej oceny, analiza sposobow
przezwyciezania watpliwosci
podczas oceny opinii bieglego i
praktyki orzeczniczej dotyczacej
stosowania przez sedziow srodkow
doprecyzowania opinii bieglego,
wlasnej wizji skuteczniejszych
metod  przezwyciezania  przez
sedziego watpliwoséci przy ocenie
opinii bieglego.
Ustalono,  ze
sie  wewnetrznego przekonania
podczas oceny wnioskéw
eksperckich wigze sie z
ciggtym eliminowaniem
watpliwosci pojawiajacych
sie podczas rozpatrywania
sprawy. W szczegélnosci proces
przeksztalcania  watpliwosci  w
przekonanie sedziego jest istotnym

ksztattowanie

Formation of Inner Conviction when Evaluating an Expert Conclusion as a Source of Evidence
in Criminal Proceedings by the Judge

by them while psychiatric examination as evidence are not specified in the
motivation part of the judgement and the court order.

Thus, the court found that according to the judgement of the first instance
court, PERSON_2 was found guilty of committing crimes stipulated in
paragraphs 9, 10, 13 of Section 2 of Article 115, Section 2 of Art. 152, Section
2 of Art. 15, Section 2 of Art. 152 of the Criminal Code. By the Decision of the
Court of Appeal, the specified sentence was left unchanged. In the cassation
appeal, the defender asked to overturn the court decisions and close criminal
investigation against PERSON_2 based on paragraph 3, Section 1, Article
284 of the Criminal Procedural Code due to failure to find sufficient evidence
to prove a person’s guilt in court. Based on results of the cassation review, the
Supreme Court changed the appealed judgment and court order proceeding
from the above.

It can be seen from the judgement of the local court that the court referred
to testimony of PERSON_2 as evidence of guilt provided by the latter while
forensic psychiatric examination. Although the Court of Appeal stressed that
it takes into account the behavior of PERSON_2 described in the report of
the inpatient forensic psychiatric examination, however, the statement “he
was sincerely worried about what he had committed” can also be viewed as
confessional testimony.

The Court of Cassation emphasized that in accordance with Article 87
of the Criminal Procedural Code evidence obtained as a result of substantial
violation of human rights and freedoms guaranteed by the Constitution and
laws of Ukraine, international agreements, the binding consent of which was
provided by the Verkhovna Rada of Ukraine, as well as any other pieces of
evidence obtained due to information received as a result of a significant
violation of human rights and freedoms, are inadmissible. The court is obliged
to recognize as significant violations of human rights and fundamental
freedoms, in particular, such actions as receiving testimony or explanations
from a person who was not informed about their right to refuse to testify and
not to answer questions, or obtaining them in violation of this right.

One of the methods of psychological research is clinical psychologist
interview (conversation), during which a forensic expert makes contact with a
person and finds out information required to compile a conclusion. Before the
start of the interview, a person is not warned about the possibility to refuse
to testify and not to answer questions. Therefore, according to the Supreme
Court, a person’s testimony provided to a forensic expert while forensic
psychiatric examination is inadmissible as evidence?°.

Thus, in the specified Resolution, the Supreme Court pointed the local
and appeal courts to improper evaluation of the accussed testimony during
forensic psychiatric examination, which cannot be viewed as evidence at
all: confession of guilt by the letter in criminal offense commission. At the
same time, such information that a forensic expert found out while forensic
psychiatric examination can be a lever for moral influence of the concerned
party of the court procedure on the way to convince the court, for example, of
the accused guilt.

The above situations are not uncommon; therefore, the court must
carefully evaluate content of questions addressed to the forensic expert
in order to prevent manipulation by the parties to the court procedure with
information that is not evidence in a case but may have an impact on the
judge’s subjective judgement concerning evaluation of other evidence in a
case.

To conclude, interrogation of the forensic expert in court as one of the
ways to overcome difficulties in evaluating an expert conclusion is highly

» TTocranosa KacatiriHoro kprmiHaibHOTo cymy y cxiaji Bepxosroro Cypy i 26.04.2018 y crrpasi
Ne135/1530/16-x (mposamkerss Ne 51-447 kv 17). €yann gepkaBHUV PEECTP CyOBUX PillleHb:
BeG-cavt. URL: https:/ /reyestr.court.gov.ua/Review /73758522
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efficient, but oftentimes rather exhausting and takes too much procedural
time.

The second, alternative, in our opinion, method is to involve a specialist
in accordance with Article 360 of the Criminal Procedural Code of Ukraine for
provision of oral advice and written clarifications.

In compliance with provisions of Article 71 of the Criminal Procedural
Code of Ukraine, a specialist in criminal proceedings is a person who
possesses specific expertise and skills and can provide consultations,
explanations, certificates and conclusions while pre-trial investigation and
judicial review on issues requiring relevant specific expertise and skills.

In our view, a specialist, as a person possessing specific expertise, can
also provide explanations on forensic examination conducted by a forensic
expert, its scientific validity, etc.

What is more, as stated in provisions of the current Criminal Procedural
Code of Ukraine, the specialist is granted with right to draw attention of
criminal proceedings party that involved them or the court to particular
circumstances or features of things and documents, as well as to provide their
conclusion with information essential for criminal proceedings and in respect
of which they were not addressed questions (paragraphs 3, 3-1, Section 4 of
Article 71 of the Criminal Procedural Code of Ukraine).

In this way, the legislator entrusted the specialist with the duty not only
to answer addressed questions, but also with the right to provide clarification
at his own initiative in the part that, in their view, is significant for proper
evaluation of evidence in a case by the court, including expert conclusion.
Such an approach is definitely useful, given the judge’s lack of specific
expertise to evaluate the expert’s conclusion, as it helps to understand its
content, define complex, professional terms, or replace them with easy-to-
understand wordings. Additionally, alternatives for expert research methods
may be provided in such clarifications.

However, despite an obvious benefit of involving a specialist during expert
conclusion evaluation by the court, such procedure is not common, since a
specialist’s help is inherently only a consultation, that’s why it is perceived by
the judge at their own discretion and can be taken into account by them when
evaluating forensic examination results, which, undoubtedly, oftentimes does
not entirely satisfy concerned parties in case and according to their opinion is
less efficient than expert interrogation at court hearing.

It should be separately stressed that given the possibility of initiating
specialist involvement during trial by a party in a case, or providing such a
party with specialist conclusion for its inclusion in case files, judges should
focus on a thorough evaluation of a specialist’s impartiality.

It is worth emphasizing that calling a forensic expert and involving a
specialist are not the only ways in overcoming doubts while expert conclusion
evaluation. Thus, in Article 332 of the Criminal Procedural Code of Ukraine,
the legislator addressed the issue of ordering a forensic examination during
trial, namely:

The court has the right to entrust forensic examination to forensic science
institution, forensic expert or experts, regardless of motion availability, if:

1) the court was provided with several experts conclusions contradicting
each other, and interrogation of experts did not allow to eliminate identified
contradictions;

2) in the course of trial, there were grounds stipulated in the second part
of Article 509 of this Code;

3) there is clear objective evidence to consider the expert (experts)
conclusion unsubstantiated, contradicting other case files or raising other
reasonable doubts about its validity (Section 2 of Article 332 of the Criminal
Procedural Code of Ukraine).
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przekonania
Wyjasniono,

aspektem

dla rozwoju
wewnetrznego.
ze  proces ksztaltowania  sig
przekonania wewnetrznego
rozpoczyna sie od bezposredniego
badania opinii biegltego jako
dowodu w  toku rozprawy
sadowej, w trakcie ktorej sedzia
napotyka coraz wiecej wyzwan
i watpliwosci. Przeanalizowano
metody wyjaéniania wnioskéw
biegtych, takie jak: przestuchanie
bieglego sadowego w sadzie;
zaangazowanie specjalisty w celu
udzielania konsultacji, wyjasnier,
zaswiadczern i wnioskéw = w
trakcie rozprawy; zarzadzenie
dodatkowego, komisyjnego,
wielodyscyplinarnego badania
kryminalistycznego oraz
ponownego zbadania przez sad.
Szczegdlng uwage zwrdécono na
najczeéciej  spotykana  metode
wyjaéniania wniosku bieglego:
przestuchanie bieglego w sadzie,
zagrozenia, zalety i wady jego
zastosowania. Analizujac
trwala ~ praktyke  orzecznicza,
stwierdzono, ze o ile biegly w
ocenie  wnioskéw iw  kazdej
indywidualnej sprawie sedziowie
stosujg wszelkie dozwolone przez
prawo karne procesowe metody
wyjaséniania jego tresci, to odmowa
ich zastosowania w przypadku
watpliwosci  stanowi  podstawe
do uchylenia lub zmiany decyzji
sadu podczas jej kontroli w sadach
wyzszych  instancji. Podkresdla
sig, ze w kazdym przypadku
wniosek Dbieglego oceniany jest
przez sad w dwoch aspektach:
jako indywidualny dowod oraz w
stosunku do innych dowodéw w
sprawie, ktéra z jednej strony jest
zlozona, ale z drugiej z drugiej
strony sprawny proces myslenia,
gdyz wszelkie informacje oparte
na dowodach badane zgodnie z
ogblnymi zasadami postepowania
karnego wplywaja na wewnetrzne
przekonanie sedziego.

Stowa kluczowe: system
sadowniczy Ukrainy, ekspertyzy
specjalistyczne, ocena dowodéw,
biegli sadowi, wnioski biegtych.
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Given that Article 332 (paragraph 2, Section 2) of the Criminal Procedural
Code of Ukraine refers us to Article 509 of the Code which concerns the
ordering of psychiatric examination; the issue of overcoming doubts while
expert conclusion evaluation is outlined in Article 332 (para. 1,2, Section 2)
of the Code.

It is important to mention that in Article 75 of the Criminal Procedural
Code of Ukraine dated 1960 (expired), types of such forensic examinations
(re-examination or additional)?' were clearly defined by a legislator; however,
the current Criminal Procedural Code of Ukraine does not include such
classification.

At the same time, Resolution 10 of the Plenum of the Supreme Court
No. 8: On forensic examination in criminal and civil cases dated 30.05.1997
stipulates that additional examination is scheduled after the court has
reviewed conclusion of initial examination, when it becomes clear that it is
impossible to get rid of incompleteness and obscurity in a conclusion through
expert interrogation. The conclusion is defined as incomplete when a forensic
expert has not studied objects submitted or provided comprehensive answers
to questions addressed to them. A conclusion that lacks clarity or possesses
an undefined, non-specific nature is considered obscure?2.

Also, the definition of additional examination is included in paragraphs
1.2.11, 1.2 of Instructions on the appointment and conduct of forensic
examinations and expert research approved by the Order of the Ministry of
Justice of Ukraine (in the wording of Order No. 1950/5 dated December 26,
2012), under which additional examination is when it is necessary to carry
out additional research or examine supplementary materials (samples for
comparative research, source data, etc.) which has not been submitted while
initial examination in order to solve tasks related to the object that has been
studied during initial examination?3.

Therefore, if there are several forensic conclusions in case file
contradicting each other and experts interrogation did not help to eliminate
identified contradictions, the court should schedule additional examination.

In this case, the court’s non-ordering of additional examination is violation
of criminal procedural law requirements, which is rather substantial as it calls
into question legality and validity of court decision which, in accordance
with amendments of paragraph 1, Section 1 of Article 438 of the Criminal
Procedural Code of Ukraine, is grounds for overturning such a decision.

A confirmation of this viewpoint may be a sustainable judicial practice.
For example, the Resolution
of the Criminal Cassation
Court  within the  Supreme
Court dated 14.11.2019 in case

2 KpuMiHaIbHWIT IIPOLIECYaIBHU KOHEKC
Vxpairm: 3akon Ykpaiamn iz, 28 rpys. 1960 p.
Ne 1001-05. BepxosHa payma YkpaiHm: Beb-
canr. URL:  https://zakon.rada.gov.ua/
laws/show /1001-05#028

2 Tlocranosa IDlienymy Bepxosnoro Cymy
Vxpaiam Bin 30.05.1997 Ne8 «IIpo cymoBy
€KCIepTH3y B KPUMIHAIBbHMX 1 HMBUIBHMX
crpaBax». BepxoBHa pama Ykpaimm: Beb-
cant. - https://zakon.rada.gov.ua/laws/
show /v0008700-97#Text

#  THCTpyKIlis TIpo TIpM3HA4YeHHH Ta

MPOBEZIEHHST  CY/IOBMX  eKCIIepTu3  Ta
eKCIIEPTHUX  JIOCJI[DKeHb,  3aTBepIDKeHa
Hakasom Minicrepctsa IOctumii  Yxpaiam
(B per. Hakasy Bif 26 rpyaHsa 2012 poky Ne
1950/5). Bepxosna paza Ykpainu: seG-canr.
URL: https:/ / zakon.rada.gov.ua/laws/
show /z0705-98#Text
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No. 236/3420/15-k (proceedings No. 51 - 3201 kM 19) overturned the
decision of the Court of Appeal, in particular for the reason of its non-ordering
of additional commission forensic medical examination.

Thus, when reviewing criminal proceedings, the Court of Appeal, in the
availability of several conflicting expert conclusions in a case file, did not
take all measures enshrined in the Criminal Procedural Code of Ukraine
to eliminate them and did not schedule forensic examination, including
at the request of the prosecutor to order additional forensic commission: a
medical examination with a mandatory direct examination of a victim, which,
according to the opinion of the Supreme Court, is a substantial violation of
criminal procedural law requirements?.

In addition, when considering the issue of the court’s evaluation of two
contradicting expert conclusions, it is expedient to refer to paragraph 13
of the Resolution of the Plenum of the Supreme Court No. 8: On forensic
examination in criminal and civil cases dated 30.05.1997, under which if
contradictions are contained in two individual expert conclusions, the court
should not give preference to a conclusion of forensic examination only
because it was carried out on a commission basis, repeatedly, or by a forensic
expert from a respected forensic science institution or by the one who
possesses more expertise in forensic expert work, etc. In cases where several
forensic examinations, including multidisciplinary, commission, additional or
re-examination, have been carried out in case concerning the same subject,
the court must evaluate each conclusion from the standpoint of integrity,
completeness and objectivity of expert research. Individual conclusions of
forensic experts (members of commission or multidisciplinary examination)
who did not sign a joint conclusion are also subjected to such evaluation.

It should be borne in mind that expert activity during forensic examination
is aimed at facilitating truth-telling, and therefore at overcoming the judge’s
doubts about guilt or innocence of the accused person. Meanwhile, two
expert conclusions contradicting each other raise even greater doubts in the
judge’s mind and complicate the evaluation process of pieces of evidence in
their entirety. In such a case, the court often orders commission as well as
multidisciplinary forensic examinations, which are designed to dispel doubts
and clarify case circumstances.

For example, I would like to cite the Ruling of the Poltava Court of
Appeal dated 01.06.2022 in case No. 554/18239/14-k (proceedings No. 11-
rn/814/96/22), where, in particular, multidisciplinary commission forensic-

medical and transport-trace
evidence examinations are
ordered.

The reason for ordering the
above forensic examinations
was that conclusions of forensic
medical examination, additional
forensic medical examination,
multidisciplinary = commission
forensic medical and transport-
trace evidence examinations,
multidisciplinary =~ commission

2 ITocranosa Kacamiaoro
KpUMiHaJIbHOTO  Cyjly Yy  CKiIajii
Bepxosnoro Cymy Bim 14.11.2019
y cripasi No236/3420/15-x
(mpoBapkensst Ne 51 - 3201 xm
19) €puHUWI  OepXaBHWUIT — PeecTp
cyposux  pimrens: BebG-canr.  URL:
https://reyestr.court.gov.ua/
Review /85678674
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forensic-medical and transport-trace evidence re-examination, which are
available in case files of criminal proceedings, contradict each other in terms
of identifying a person who was driving a car at the time of traffic collision,
and experts interrogation did not allow to eliminate contradictions?® found.

Having analyzed the tendency of judges to order additional forensic
examinations while consideration of criminal cases in court, it can be
concluded that the latter often refer to the above-mentioned explanations of
the Plenum and order additional examination in case if after consideration by
the court of initial examination conclusion it is apparent that it is impossible
to eliminate incompleteness and obscurity in a conclusion through expert
interrogation. Such a view of the court is aimed at confirming or denying
circumstances which clarification may be of paramount importance for
adoption of a legal, reasoned and fair court decision in order to prevent
violations while adhering to completeness of investigation of circumstances
in criminal proceedings, ensuring unconditional observance of rights of
parties in proceedings in terms of adversarial nature of procedure.

An example is the Ruling of the Dnipro District Court of Kyiv dated August
16, 2022, in case No. 755/9185/19 (proceedings No. 1-kn/755/190/22),
which during the trial of the case ordered an additional examination in
connection with the fact that questions raised by the prosecutor while forensic
examination in necessary volume were not the subject of research during pre-
trial investigation and were not resolved through expert interrogation. The
issues that were raised by the prosecutor during the examination in the full,
required extent were not the subject of study during pre -trial investigation
and were not resolved by interrogation of the forensic expert, and therefore,
according to the court, it is necessary to conduct additional research on
some issues that were not addressed while forensic examination and order
additional forensic examination on issues posed by the prosecutor, since
initial forensic examination has already been carried out 2°.

While analyzing regulations in Section 2, Article 332 of the Criminal
Procedural Code of Ukraine, it worth stating that paragraph 3 provides the
following grounds for ordering forensic examination during trial: in case of
sufficient grounds, to consider the expert (experts) conclusion unjustified or
that contradicts other case files, or such that raises other reasonable doubts
about its correctness.

As stated in paragraph 11 of the Resolution of the Plenum of the Supreme
Court No. 8: On forensic examination in criminal and civil cases of 30.05.1997,
re-examination is ordered when
there are doubts as to correctness
of the expert conclusion associated
with its insufficient justification
or the fact that it contradicts
other case files, as well as with
substantial violations of procedural
rules governing the procedure
for conducting and ordering
forensic examination. In particular,

% Yxsasa [To/ITaBChKOTO alleIsIiHOrO Cy Iy
Binm 01.06.2022 y crpasi Ne554/18239/14-
K (mpoBapkerrst  Ne  11-krr/814/96/22).
€IMHWV IeP)KaBHIUVI PEECTP CYIOBUX PillleHb:
BeO-canr. URL: https:/ /reyestr.court.gov.ua/
Review /104638691
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(rIpoBazpKeHHs. Ne 1-xr1/755/190/22).
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violations that led to limitation of rights of the accused or other persons may
be recognized as substantial. Circumstances raising doubts as to correctness
of the expert’s preliminary conclusion are stressed in the ruling (resolution)
on re-examination. Re-examination can be entrusted only to another forensic
expert.

Analyzing Section 2, Article 332 of the Criminal Procedural Code of
Ukraine through the prism of paragraph 11 of the Resolution of the Plenum
of the Supreme Court, we should emphasize that in this case we are talking
about ordering of re-examination, which purpose is to get rid of doubts
regarding correctness of the expert conclusion raised due to:

- insufficient justification;

- inconsistency with other case files;

- other grounds raising doubts about its correctness.

If the concept of insufficient justification is generally clear to us, then
contradiction with case files in a case as grounds for ordering re-examination
is of particular interest, since at this stage the judge evaluates the expert
conclusion in relation to the totality of other pieces of evidence in case,
which, according to us, meets requirements of Section 1, Article 94 of the
Criminal Procedural Code of Ukraine concerning evaluation of the totality
of the collected pieces of evidence from the standpoint of sufficiency and
relationship for adoption of a corresponding procedural decision.

In our viewpoint, such an approach to evaluating the expert conclusion
is quite efficient, since all evidence-based information that is studied in
compliance with general rules of criminal procedure?” affects the internal
conviction, and the process of forming the judge’s internal conviction
itself is connected with continuous resolution of doubts arising while case
consideration?®.

When evaluating the expert conclusion in relation to other evidence in a
case, the judge can not only dispel their doubts about it, but also assume that
conclusions drawn by the forensic expert are inadequate, since the latter is,
first of all, a person, and it is human nature to make mistakes.

Thus, in the Resolution of the Chernihiv Court of Appeal dated September
26, 2017, in case No. 750/92/16-k (proceedings No. 11-kn/795/23/2017),
the judicial panel reached a conclusion that the verdict of the court of first
instance is based on conflicting evidence, and a conclusion of forensic
automotive technical examination ordered by the appeal court does not make
it possible to draw an unambiguous
conclusion on guilt or innocence
of the accused, which became the
basis for overturning of the verdict
of the local court.

The appeal court determined
that as case files of pre-trial
investigation testify, it is believed
that at the time of initial contact
with the car, the pedestrian
(victim) was in a vertical or close
to it position, with the left side of
the body facing car surface that
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had caused an injury. This conclusion of forensic examination contradicts
testimonies of the victim and the witness to whom the car approached from
the right side while their movement along the roadway. How did the car
manage to hit the victim’s left side surface of the body and not the right one?
It was undetermined and the appeal court failed to identify it.

Therefore, the appeal court drew a conclusion that in such a case the
expert conclusion can only be used as evidence proving guilt of the accused
in the availability of other pieces of evidence complementing each other®.

Conclusions. Summarizing the above, the following should be stressed:
the expert conclusion is essential among other pieces of evidence in criminal
proceedings, however, judges struggle to properly evaluate it. The expert
conclusion, as any other evidence, does not have a predetermined force as
stated in provisions of Section 2 of Article 94 of the Criminal Procedural Code
of Ukraine, but is highly credible among judges, given the lack of specific
expertise and professionalism in a forensic expert, impartiality of a forensic
expert who is not interested in results of criminal proceedings. Such an
undeniable trust is clearly harmful for consideration of criminal proceedings,
and the lack of expert conclusion evaluation in the court decision, following
the sustainable judicial practice, is grounds for its overturning and recognition
as not legal, justified and motivated in compliance with requirements of
Article 370 of the Criminal Procedural Code of Ukraine.

The court evaluates the expert conclusion, similar to other evidence
in criminal proceedings, on the basis of internal conviction which stems
from a comprehensive, full and impartial research on all circumstances of
criminal proceedings, and is guided by the law when determining belonging,
admissibility and credibility. It is the internal conviction that helps to
categorize the expert conclusion into the judge subjective judgements. And
it is formed, in particular, through transformation of doubts into convictions.
In turn, such a process starts from the judge’s examination of the expert
conclusion as evidence in the court session, which undoubtedly meets the
principle of immediacy while evidence examination enshrined in Article 23 of
the Criminal Procedural Code of Ukraine.

When studying the expert conclusion during trial, the judge frequently
faces the problem of lack of sepcific expertise that would allow to objective-
ly evaluate the entire expert conclusion, especially if research carried out by
the forensic expert necessitated the use of complex, multidisciplinary meth-
ods, and the use of the variety of specialized terms and wordings in a conclu-
sion itself. Taking into account the fact that a judge is primarily a professional
lawyer whose calling is appropriate application of legal rules, an increase in
the level of specific expertise within the field of forensic science may facili-
tate the process of perceiving information presented in the expert conclusion,
but does not perfectly resolve the very issue of objective evaluation of such
conclusion. Thus, it will be more efficient for the judge to get rid of doubts
while expert conclusion evaluation through the application of the methods of
clarification and verification permitted by criminal procedural law in respect
to such conclusions, which include: forensic expert interrogation in court; in-
volvement of a specialist to provide consultations, explanations, certificates
and conclusions during trial; ordering of additional, commission, multidis-
ciplinary forensic examination as well as re-examination by the court. Such
methods are intended to dispel the judge’s doubts on proper conduct of ex-
pert research and help objectively evaluate its results as well as clarify case
circumstances.

¥ TlocraHoBa aresisiiitHoro cyay Yepniriseskoi obmacti Bin 26.09.2017 y crpasi Ne750/92/16-x
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Archives of Criminology and Forensic Sciences Ne 2 (6). 2022



Formation of Inner Conviction when Evaluating an Expert Conclusion as a Source of Evidence
in Criminal Proceedings by the Judge

Separately, it should be emphasized that in any case the expert conclusion
is evaluated by the court not only as an individual piece of evidence, but
also through the prism of relationship with other evidence in a case. This
approach to expert conclusion evaluation is, on the one hand, quite complex,
and on the other hand, efficient, since all evidence-based information studied
in conformity with general rules of criminal procedure affects the judge’s
inner conviction. So if the expert conclusion does not contradict the totality
of pieces of evidence in a case, doubts concerning it are transformed into
conviction, and vice versa, in case of apparent contradictions, the judge
can draw a conclusion about erroneousness of made conclusion which is
impossible with ordinary evaluation of individual piece of evidence.

To conclude, it should be noted that in the course of expert conclusion
evaluation in criminal proceedings the fiercest debates between the defense
and the prosecution take place, since it is this piece of evidence that is
highly credible in the legal community and can tip the scales of the judge’s
conviction to one side or another. The subjective nature of evaluation of such
evidence by the court has both disadvantages and advantages, however, only
by overcoming doubts through a complex, logical, prudent process can the
judge reach a conviction, which is the basis of their inner conviction.
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