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Ensuring equality between parties and adhering to the adversarial
principle is crucial, necessitating the availability of all procedural mechanisms
to observe the rights and legitimate interests of both the defense counsel and
the prosecution. Given the declarative nature of specific provisions outlining
the procedure for involving a forensic expert by a defense counsel during
the pre-trial investigation stage, the Article Purpose is defined as clarifying
the specifics of involving a forensic expert by a defense counsel to conduct
a qualified forensic examination at the stage of pre-trial investigation,
presenting problematic aspects of such activity. Based on the analysis of
investigative and judicial practices, proven methods for involving a forensic
expert by a defense counsel have been identified. Recommendations
have been formulated on the procedure for appealing against decisions
by investigators and prosecutors to refuse to grant a motion for a forensic
examination.

Keywords: criminal proceeding, pre-trial investigation, participant in
criminal proceeding, defense counsel, suspect, defender, forensic expert,
forensic examination.

Formulation of Research Problem. Equality of parties in a criminal
proceeding is attained through the proportional allocation of rights and
responsibilities that collectively shape their legal status. Ensuring consistency
in procedural actions and methods authorized for use by investigators and
prosecutors, which can also be initiated by suspects or their defense counsel,
is crucial in this context.

Procedural provisions aimed at safeguarding the rights and legitimate
interests of participants in a criminal proceeding must be equal for each
party. Indeed, under such conditions, it is not advisable to assert adherence
to the adversarial principle and the freedom of parties to present their
evidence and substantiate its credibility before the court. This freedom is
guaranteed by the provisions of the Constitution of Ukraine and the Criminal
Procedure Code of Ukraine. Therefore, there is ambiguity in legal literature
regarding the possibilities of involving a forensic expert by a defense counsel
during the pre-trial investigation stage, as some argue that such procedural
guarantees are purely declarative in nature !'. The complexity of this situation
is due to a number of factors. Given the ambiguity of this issue, we believe it is
relevant and requires careful consideration and resolution to ensure that the
content and form of each criminal proceeding correspond to its fundamental
principles.

Analysis of Recent Researches and Publications. Certain aspects
of involving a forensic expert by a defense counsel have been frequently
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3AJTYUEHHS EKCITEPTA
CTOPOHOIO 3AXVUCTY III[Q
YAC JOCYOOBOIO CIIIOCTBA

3 MeToro 3abe3neueHHs piBHOCTI
CTOpPiH Ta [IOTPMMaHHA 3acanm
3MarajibHOCTi,  BaXJIUBO, 100
yci  mporecyanbHi  MexaHi3MU
3abesreueHHsT TIpaB 1 3aKOHHMX
iHTepeciB CTOPOHM 3axWUCTy Ta
CTOpoHM  00OBMHyBaueHHs  Oysn
TOCTYITHUMM U151 HUX. YpaxoByioun
IeBHY [eK/IapaTuBHICTh OKpeMux

TIOJIOXKEeHb, 110 BU3HAYaOTh
TIOPAZIOK ~ 3aJlyyeHHs  eKcIlepTa
CTOPOHOIO ~ 3aXMUCTy Ha  CTajii
TIOCYTOBOTO CITiICTBA, MeTy

CTaTTi BU3HAYEHO $K 3SCyBaHHs
0co0JIMBOCTEN 3a/Ty YeHHS eKcIIepTa
CTOPOHOIO 3aXUCTY J1J1s IIPOBEIeHHS
KBastidikoBaHOTO €KCTIepTHOTO
IOCIIIKeHHs Ha eTalli JI0Cy/I0BOro
CJIi/ICTBA; OKpecsIleHHs npo6neMHV1x

aCIIeKTiB TaKoi IIiSTTBHOCTI.
Ha migcrasi  awmamisy cuiggo-
CyHOBOi  MPaKTUKWM  BU3HAYEHO
arpoboBaHi  IIAXW  3aJIyYeHHS
eKcriepra  CTOPOHOIO  3aXMWCTY,
copMyITEOBaHO pexomeHariii
MO0  OCKAap)KeHHS  ITOCTaHOBU

CJIiI40ro, MpoKypopa Ipo BiAMOBY
y 3aI0BOJIEHHI KJIONOTaHHS IIPO
TIPOBE/IeHHS eKCIIePTU3N.

Kimrouosi  cjioBa:  KpuMiHaibHe
TpOBa/IKeHHS, TocyioBe
PposcitilyBaHHs, y4acHUK
KpUMiHaJIbHOTO IIPOBaIKeHHS,

CTOpOHA 3axXWMCTYy, IiIO3PIOBAHWUM,
3aXVICHUK,
eKCIIepTusa.
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addressed in research papers by Ukrainian scholars. For instance, certain
legal and organizational principles of such defense activities were outlined
by O. V. Kravchuk, Yu. V. Tsyhaniuk and S. A. Krushynskyi 2, I. V. Hora 3,
I. M. Tymoshok and O. V. Kosiakova 4, Yu. Yu. Yaroslav °, V. V. Bazhaniuk ¢,
A. F. Volobuiev and Ye. V. Chuiko 7, and many others. What is more, legal
literature also covers issues such as the involvement of a medical examiner
by a defense counsel 8, particularities of obtaining comparative samples for
expert research by a defense counsel from the files of a criminal proceeding °,
supporting rights of the defense counsel during a forensic examination °,
etc. However, despite the thorough work of scientists, a number of issues
continue to remain in the category of “debatable”, attracting the attention of
both theorists and practitioners.

The Article Purpose is to identify peculiarities of involving a forensic
expert by a defense counsel to conduct a qualified forensic examination at the
pre-trial investigation stage; to outline problematic aspects of such activity.

Main Content Presentation. According to the provisions of international
legal acts, everyone is guaranteed the right to have their case heard by a
competent court ', 2, [t is undeniable that requirements for professional
competence apply not only to the court but also to representatives of the
prosecution, defense, and other participants in a criminal proceeding,
including forensic experts and specialists. Without delving into the
investigation of issues related to professional competence of participants in
a criminal proceeding, we believe that a more relevant question pertains to
the procedural mechanism for involving a forensic expert, particularly the
grounds and procedure, therefore, we will focus on highlighting this aspect.

2 Hwranok 0. B., Kpasuyk O. B., Kpymsceknit C. A. TIporiecyaibHuil NOPSIOK 3aiTyYeHHs
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nporeci 3a iHiI[laTMBOIO CTOpOHM 3axucTy (BimmopigHO po umHHOrO KpuminaibHOrO
TIporiecyayIbHOro Kofiekcy Ykpainw). Kpuminasicmuxa i cydoba excnepmusa. 2015. Ne 60. C. 125-134.
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rporojiolreHa pesosmoricio 217 A (IIT). Bepxosna Pajia
Vkpainm.  URL:  https://zakon.rada.gov.ua/laws/
show/995_015#Text

12 Mi>KHapOJTHMII TTaKT PO TPOMAISTHCEKI 1 ot TmaHi
npasa: pamuc. Yiasom Ilpesudii  Bepxofroi Padu
Vipaincekoi PCP No 2148-VIII ( 2148-08 ) 6io 19.10.73.
Bepxosna BP Vkpainu. URL: https:/ /zakon.rada.gov.
ua/laws/show/995_043#Text

Archives of Criminology and Forensic Sciences Ne 2 (8). 2023



Involvement Of A Forensic Expert By A Defense Counsel During Pre-Trial Investigation

The main reason for involving a forensic expert in criminal proceeding
participation is the need to address issues requiring specific expertise. In a
broad sense, it ensures justice in Ukraine through independent, qualified, and
objective forensic examination focused on maximum utilization of scientific
and technical advancements >.

The procedural procedure of involving a forensic expert by a defense
counsel during the pre-trial investigation stage has been amended by the
legislator several times. As envisaged in the current provisions of the Criminal
Procedure Code, parties in a criminal proceeding are guaranteed the right to
involve a forensic expert or forensic experts to conduct forensic examination
or to commission a forensic science institution to carry it out. This procedure
is governed by Articles 242-244 of the Criminal Procedure Code of Ukraine.
The latter also includes other provisions aimed at regulating the process of
collecting evidence during pre-trial investigation.

As set out in Part 3 of Article 93 of the Criminal Procedure Code of
Ukraine, the defense shall collect evidence by demanding and obtaining it
from government authorities, local governments, enterprises, institutions and
organizations. The legislator also specifies the following materials: objects,
documents, information, expert findings, audit and inspection reports. This
article also envisages the initiation of investigatory (search) activities, covert
investigatory (search) activities, and other procedural actions. Additionally,
it is worth emphasizing that the procedure for appointing a forensic
examination during pre-trial investigation is governed by Chapter 20 of the
Criminal Procedure Code of Ukraine Investigative (Search) Actions, so it is
necessary to refer to these regulations as well.

According to Art. 243 of the Criminal Procedure Code of Ukraine, the
defence party shall have the right to engage experts on a contractual basis
to conduct an examination, including mandatory one '“. The norms of the
Law of Ukraine On the Bar and Legal Practice are consistent with the above-
mentioned provisions and grant lawyers the right to collect information on
facts that may be used as evidence. To perform their duties properly, lawyers
may request, receive and seize objects, documents, copies thereof, examine
them, and question persons with their consent, as well as obtain written
conclusions from specialists, forensic experts in matters requiring specific
expertise '°. What draws attention is that in this norm the legislator did not
use the expert conclusion term but employed the phrase “conclusions from
specialists, forensic experts on issues requiring specific expertise” '6. At
the same time, it should be noted that Part 3 of Article 93 of the Criminal
Procedure Code of Ukraine specifically outlines the initiation of investigative
(search) actions, but it does not address their independent conduct.
Consequently, legal literature argues that the provisions of Articles 93 and
243 of the Criminal Procedure Code of Ukraine are inconsistent and even
contradictory in this respect 7.

In practice, the mechanism of independent involvement of a forensic
expert by a defense counsel is further complicated by the impossibility
to independently collect comparative samples necessary for a forensic
examination. This is due to the requirement of conducting investigative
(search) actions for this purpose. Scientists note the uncertainty regarding
the format of the defense’s appeal to involve a forensic expert in a criminal

3 KpwumMiHaIbHMI IpOLiecyayIbHIUIT KofleKe YKpainu : 3akoH Ykpairu iz 13.04.2012 No 4651-VI.
Bepxosna Pasa Ykpainn. URL: http:/ /zakon.rada.gov.ua/laws/show/-4651-17

Tam camo.

> TIpo ajiBOKaTypy Ta afBOKAaTChKy IisyibHicTh: 3aKoH Ykpaiaw i 5 s 2012 p. No 5076-VI.
BepxosHa Payia Ykpainmn. URL: https:/ /zakon.rada.gov.ua/laws/show/5076-17#Text

Tam camo.

7 Bonobyes A., Uyitko €. ITpaBo CaMOCTiVIHOrO 3aJlydeHHs eKCIlepTa CTOPOHOI 3aXWCTY:

peanbHicTh un gexiapariist. Haykobuil icuux Vokeopodcvkoeo nayionassrozo ynibepcumemy. Cepist:
ITpaso. 2022. Ne 71. C. 312.

Mykola Kolomoitsev

NVOLVEMENT OF A FORENSIC
EXPERT BY A DEFENSE
COUNSEL DURING PRE-TRIAL
INVESTIGATION

Ensuring  equality = between
parties and adhering to the
adversarial principle is crucial,
necessitating the availability of
all procedural mechanisms to
observe the rights and legitimate

interests of both the defense
counsel and the prosecution.
Given the declarative nature of

specific provisions outlining the
procedure for involving a forensic
expert by a defense counsel
during the pre-trial investigation
stage, the Article Purpose is
defined as clarifying the specifics
of involving a forensic expert by
a defense counsel to conduct a
qualified forensic examination at
the stage of pre-trial investigation,
presenting  problematic aspects
of such activity. Based on the
analysis of investigative and
judicial practices, proven methods
for involving a forensic expert
by a defense counsel have been
identified. Recommendations have
been formulated on the procedure
for appealing against decisions
by investigators and prosecutors
to refuse to grant a motion for a
forensic examination.

Keywords: criminal proceeding,
pre-trial investigation, participant
in criminal proceeding, defense
counsel, suspect, defender, forensic
expert, forensic examination.
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EINBEZIEHUNG

EINES FORENSISCHEN-
SACHVERSTANDIGEN
DURCH DIE VERTEIDIGUNG
IM VORVERFAHREN

Um die Gleichberechtigung der
Parteien wund die Einhaltung des
Grundsatzes des fairen Verfahrens zu
gewdhrleisten, ist es wichtig, dass alle
verfahrensrechtlichen Mechanismen zur
Wahrung der Rechte und berechtigten
Interessen der Verteidigung und der
Anklagepartei  fiir  beide  Parteien
zugdnglich  sind.  Angesichts  der
teilweisen Deklarativitét einiger
Bestimmungen, die die Reihenfolge der
Einbeziehung eines Sachverstindigen
durch die Verteidigung im Vorverfahren
regeln, ist das Ziel dieses Artikels, die
Besonderheiten der Einbeziehung eines
Sachverstandigen durch die Verteidigung
zur Durchfiihrung einer qualifizierten
Sachverstindigenuntersuchung in der
Phase des Vorverfahrens zu klaren
und die problematische Aspekte dieser
Tatigkeit.

Basierend auf der Analyse der
Ermittlungs- und Gerichtspraxis wurden
bewihrte Wege zur Einbeziehung eines
Sachverstdndigen durch die Verteidigung
identifiziert und Empfehlungen zur
Anfechtung  des  Beschlusses  des
Ermittlers oder Staatsanwalts iiber die
Ablehnung der Erfiillung des Antrags auf
Durchfiihrung einer Expertise formuliert.

Schliisselworter: Strafverfahren,
Vorverfahren, Teilnehmer des
Strafverfahrens, Verteidigung,
Verdachtiger, Verteidiger,

Sachverstandiger, Expertise.

proceeding '®. This position can be agreed upon in the context of
appointing forensic medical and forensic psychiatric examinations.
As envisaged in the Instructions for Appointing Forensic Medical
Examinations, the latter are carried out on the basis of the decision of
the inquiring officer, investigator, prosecutor, or the judge, or by the court
ruling '°. For example, with regard to criminalistics examinations, it is
stipulated by Decisions of the Cabinet of Ministers of Ukraine No. 1098
dated 26.10.2011, No. 795 dated 04.06.2007, No. 724 dated 24.06.2022
that the expert service units of the Ministry of Internal Affairs of Ukraine
shall provide services for carrying out forensic examinations in criminal
proceedings on the basis of a contract (request) or on the basis of
motions from suspects, accused, convicted, acquitted persons, their
defenders, legal representatives 2°.

In terms of the researched issue, it is essential to refer to the
provisions of the Law of Ukraine On Judicial Examination. The
provisions of the latter specify that the grounds for conducting a forensic
examination are a court decision, a decision of the pre-trial investigation
body, or a contract with a forensic expert or a forensic science institution:
if the examination is conducted upon the request of other persons 2'.
Therefore, independent involvement of a forensic expert by a defense
counsel on contractual terms is entirely permissible.

Another method for involving a forensic expert by a defense counsel
in conducting such an investigative (search) action as a forensic
examination is through its initiation in accordance with Article 220 of
the Criminal Procedure Code of Ukraine. This method currently remains
more tested in comparison with the previous one. In case of refusal by
the investigator or the prosecutor to grant such a motion, the ruling can
be appealed before the investigating judge.

In practice, defense counsels are often confronted with refusals to
grant motions for forensic examinations, leading to appeals against
respective rulings. In this regard, it is considered appropriate to
emphasize that such appeals must be substantiated, in particular with
regard to disagreement with the reasoning presented by the investigator
or the prosecutor and with regard to proving circumstances explaining

s Cupopenko . B. 3abesrnedyenHs rpas CTOPOHM 3aXUCTY IIij 4ac IIPOBEIEeHHS Cy/I0BOI
eKkcriepTusu. Anaisimuuno-nopibusivte npabosnabembo. 2023. Ne 2. C. 349.

19 IHcTpyKIlisi TIpo MpoBeeHHsI CyMOBO-MeIMYHOI ekcriepTusu: 3aBT. Haxasom MO3
Vxpaian i 17.01.1995 No 6. Bepxosna Pama Yxpainm. URL: https://zakon.rada.gov.ua/
laws/show /z0254-95#Text

2 JTesiki TMTaHHs HaJIaHHS Tiipo3itamy MinictepcTsa
BHYTpimHix  crpas, HarionaspHol — mommimii  Ta
[epxaBHOi MirpamiftHol cJry)xOu IUIATHUX IHOCIYT :
nocranosa KaGinery Minicrpis Ykpainm sif 26.10.2011
No 1098. BepxosHa Payta Ykpaiuu. URL: https:/ /zakon.
rada.gov.ua/laws/show/1098-2011-%D0%BF#Text;
ITpo 3aTBep/pKeHHs TepesIiKy IUIATHUX TOCIYT, sKi
Ha/IaloThCs Mipo3ziaMu MiHicTepeTBa BHYTPIITHiX
cnpas, Harionansnoi  mominii  Ta  [depxasHol
MirpariivtHoi cyx0m, i po3mipy Iu1aTy 3a ix HaJaHHS:
nocranosa Kabinery Minicrpis Ykpainu iyt 04.06.2007
No 795. Bepxosna Papa Yxpaizu. URL: https:/ /zakon.
rada.gov.ua/laws/show/795-2007-%D0%BF#n15;
ITpo BHecenHs 3MiH 10 nocranos Kabinery Minicrpis
Vxpaitm Bin 4 uepprst 2007 p. Ne 795 i Bim 26 XOBTHsI
2011 p. Ne 1098: mocranosa KabGinery MinicTpis
Vkpaiau Bin 24.06.2022 No 724. Bepxosna Pana
Vkpaian.  URL:  https://zakon.rada.gov.ua/laws/
show/724-2022-%D0 % BF#Text

2 TIpo cymoBy ekcriepTwsy: 3akoH YKpaiHu Bif
25.02.1994 No 4038-XII. Bepxosna Payra Yxpaian. URL:
https:/ /zakon.rada.gov.ua/laws/show/4038-12#Text
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the impossibility for a defense counsel to independently involve a forensic
expert under contractual terms.

Emphasis should be placed on the argumentation if the motion indicates
the necessity of conducting a re-examination. Such a motion must be
based on the analysis of forensic examinations already conducted in a case,
considering its circumstances. To overturn the ruling by the investigator, it
is crucial to demonstrate the existence of legal grounds for this action 22. To
overturn the investigator’s ruling, it is crucial to prove the existence of legal
grounds for this action 23,

As evidenced by our analysis of investigative and judicial practice
materials, the absence of a defense counsel (especially in the lack of valid
reasons) during consideration of such a motion may be deemed sufficient
grounds for dismissing it without review 2¢. Additionally, in the appeal against
the ruling by an investigator or a prosecutor, it is vital not only to present
specific reasoning and arguments but also to initiate the appointment of
a new forensic examination. As investigating judges state in their rulings,
“although the provisions of the current Criminal Procedure Code provide
for the possibility of appealing against a decision of an investigator or a
prosecutor to refuse to conduct investigative (search) measures, the law does
not impose an obligation on the investigator, inquirer or prosecutor to order a
forensic examination in a criminal proceeding” °.

The norms of the Criminal Procedure Code of Ukraine also envisage
the defense counsel’s right to request the investigating judge to appoint a
forensic examination. This right of the defense counsel or the suspect can be
exercised in two cases. The first relates to situations where “involvement of
a forensic expert is necessary for resolution of issues essential to a criminal
proceeding, but the prosecution has not appointed such a forensic expert, or
questions posed to an expert appointed by the prosecution do not allow for
drawing a complete and correct conclusion on the issues requiring forensic
examination, or there are sufficient grounds to believe that the forensic expert
appointed by the prosecution, due to lack of necessary expertise, bias or
for other reasons, will provide or has provided an incomplete or incorrect
conclusion”. The second ground occurs when “the defense party cannot
engage a forensic expert independently due to a lack of funds or other
objective reasons” 2,

The legislator imposes clear requirements for such motions,
encompassing both their content and the materials that must be included,
specifically to support the reasoning presented and to provide evidence of
the inability to independently involve a forensic expert. Failure to adhere to
these requirements serves as a basis for returning a motion or for its refusal.
Thus, in criminal case No. 12020240280000232, the suspect’s defense
counsel’s motion for the appointment of a multidisciplinary forensic photo-
technical and auto-technical examination was returned to him. According
to the investigating judge, the reason for the return was the failure of the
defense counsel to submit copies of documents confirming the inability to

2 Yxsana Kosesibcbkoro MicbkparvioHHoro cyny Bosmmcebkoi oGmacti Bim 11 ceprmst 2023 p., y

crrpasi Ne 159/6823/21 // €pviHnit JiepXaBHWUV peecTp CyoBux pimens: odir. cavr. URL:
https:/ /reyestr.court.gov.ua/Review /112774674

VYxsasna Inmycrpianbsaoro pavonHoro cydy micra duinmporerposceka i 23 moToro 2022 p.,
y cnpasi Ne 202/985/22. // €nviHvivi 1epXaBHUV peecTp CyHoBux pimens: odir. cavr. URL:
https:/ /reyestr.court.gov.ua/Review /103844668

Vxsana Illepuenkiscpkoro pavionHoro cyay M. Kwuesa Big 27 ymmms 2022 p., y crpasi
Ne 761/13699/22 // €nynwit iep)aBHUT PeecTp Cy10BuX pimtenb: odin. cavr. URL: https:/ /
reyestr.court.gov.ua/Review/105596445

23

24

Vxsasna InpycrpiansHoro pavionHoro cyay micra JHinporerposceka Bif 23 ymortoro 2022 p.,
y crpasi Ne 202/985/22. // €nvHwnit nepKaBHWUIT peecTp CydoBux pimens: odir. cavr. URL:
https:/ /reyestr.court.gov.ua/Review /103844668

Kpuminansamin mporiecyatbHmit Kofeke Ykpatau : 3akon Ykpainm i 13.04.2012 No 4651-VI.
BepxosHa Pajyia Ykpainrmn. URL: http:/ /zakon.rada.gov.ua/laws/show/-4651-17
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INTERVENTION D’UN EXPERT
PAR LA DEFENSE LORS DE
L'ENQUETE PRELIMINAIRE

Afin  de garantir I'égalité
des parties et de respecter le
principe de concurrence, il est
important que tous les mécanismes
procéduraux  garantissant  les
droits et intéréts légitimes de la
défense et de l'accusation soient
a leur disposition. Compte tenu
du caractere certain déclaratif
de certaines dispositions, qui
déterminent la procédure
d’intervention d'un expert par la
défense au stade de linstruction
préliminaire, l'objet de larticle
est défini comme précisant les
spécificités de I'intervention
dun expert par la défense de
procéder a une expertise qualifiée
au stade de l'enquéte préalable
au proces ; décrivant les aspects
problématiques d'une telle activité.
Sur la base de lanalyse de la
pratique d’enquéte et judiciaire,
des moyens éprouvés dimpliquer
un expert par la défense ont été
déterminés, des recommandations
ont été formulées concernant
I'appel de la décision de I'enquéteur,
le procureur sur le refus d’accéder
a la demande dune expertise
judiciaire.

Mots-clés : procédure pénale,
enquéte préliminaire, participant
a une procédure pénale, partie

a défendre, suspect, défenseur,
expert judiciaire, expertise
judiciaire.
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ZAANGAZOWANIE
EKSPERTA PRZEZ OBRONE
W CZASIE DOCHODZENIA
PRZYGOTOWANIA

Aby zapewni¢ réwnos¢ stron i
przestrzega¢ zasady konkurencji,
wazne jest, aby byly dla nich
dostepne wszystkie mechanizmy
procesowe zapewniajagce prawa
i uzasadnione interesy obrony
i oskarzenia. Majac na uwadze
pewna deklaratywnosé¢ niektérych
przepiséw, ktore okreédlajg tryb
zaangazowania bieglego przez
obrone na etapie postepowania
przygotowawczego, cel artykulu
okreslono jako wyjasnienie
specyfiki zaangazowania
bieglego przez obrone obrona
do przeprowadzenia ekspertyzy
na etapie postepowania
przygotowawczego; nakreslajac
problematyczne aspekty  takiej
dziatalnosci. Na podstawie
analizy  praktyki  $ledczej i
sadowej wskazano sprawdzone
sposoby zaangazowania
bieglego  przez obrone oraz
sformutowano rekomendacje w
zakresie kwestionowania uchwaly
sledczego-prokuratora w sprawie
odmowy uwzglednienia wniosku
o przestuchanie badanie bieglego.

Stowa kluczowe: postepowanie
karne, postepowanie
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postepowania karnego, obrona,
podejrzany, obronca, biegty
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Involvement Of A Forensic Expert By A Defense Counsel During Pre-Trial Investigation

independently engage a forensic expert, as well as the absence of references in
the motion regarding the undertaking of such action #’. These circumstances
justified the decision of the investigating judge in case No. 752/16969/22,
which considered the motion for the appointment of a forensic medical re-
examination in criminal proceeding No. 12022100040000571. Based on
the analysis of investigative and judicial practices, we conclude that such
decisions are not uncommon; however, it is important to note that such
rulings are not subject to appeal.

In view of the above, it can be summarized that the right to file a motion
to the investigating judge for the involvement of a forensic expert to conduct
a forensic examination can only be exercised by the defense counsel under
two conditions set out in Part 1 of Article 244 of the Criminal Procedure
Code of Ukraine. However, the defense counsel needs to delve deeper in
order to substantiate the impossibility of independently engaging a forensic
expert on contractual terms. Hence, legal literature emphasizes the failure to
ensure the defense party’s right regarding the use and submission of forensic
examination evidence to the court 25,

Concerning proposals for addressing the existing issues on the
appointment of forensic examinations by a defense counsel, we believe they
are far-reaching. To genuinely ensure equality between the parties, legal
literature suggests granting the defense counsel the same powers as those
afforded to the prosecution. This specifically pertains to granting the defense
counsel the right to conduct procedural actions during pre-trial investigation,
with appropriate documentation of the procedure for obtaining evidence
(investigative [search] actions).

Conclusions. Involvement of a forensic expert by a defense counsel
during pre-trial investigation takes place when there are sufficient grounds for
it: the need to address issues that require specific expertise and are relevant
to establishing case circumstances.

Relying on a synthesis of the current legislation and investigative and
judicial practices, the approved methods of involving a forensic expert by the
defense counsel may be the following: 1) the defense counsel, upon motion,
independently engages a forensic expert on contractual terms; 2) initiating a
forensic examination that will be appointed by the prosecution.

When appealing against the investigator’s or prosecutor’s refusal to grant
amotion for a forensic examination, it is important to follow certain rules: 1) be
present at the hearing where the investigating judge is considering a motion;
2) thoroughly present arguments as to expediency of its appointment, the
necessity for a re-examination, the impossibility of independently involving

a forensic expert by a defense counsel,

unlawfulness or lack of justification for

the investigator’s or prosecutor’s refusal;

3) initiate a forensic examination that will

be appointed by the prosecution.
Stemming from the conducted

analysis, it seems evident that the issue of

equality between parties concerning the
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possibility of engaging a forensic expert is not yet unequivocal, as there is
a certain contradiction in the provisions of the current criminal procedural
legislation. Therefore, it is important to continue scientific research within
the outlined problematics, particularly in the aspect of developing relevant
proposals for improving the regulatory framework defining the procedure for
involving a forensic expert by a defense counsel.
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