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The expert conclusion, which contains definite answers to the questions
of the investigator or prosecutor, plays an important role in clarifying those
circumstances, the establishment of which requires the use of specific
expertise. The Article aims to clarify the peculiarities of involving a forensic
expert in investigating crimes committed against law enforcement officers
and to determine the place and role of expert conclusions in the system of
criminal procedural means of proof for crimes in this category. Through the
synthesis of theoretical materials, we identify the typical expert studies during
investigations of crimes within the researched group. We also establish the
conditions that must be observed to recognize obtained expert conclusions
as admissible sources of evidence.

Keywords: criminal proceeding, pre-trial investigation, forensic
examination, expert conclusion, proof, crime, law enforcement officer.

Research Problem Formulation. Law enforcement officers, being
the embodiment of the state and law, are subject to special criminal-law
protection. However, this does not completely address the issue of providing
adequate protection for them from unlawful encroachments. Thus, criminal
offenses against the authority of state agencies in the field of law enforcement
have persistently prevailed for a considerable period, remaining widespread
in the overall number of recorded crimes and criminal offenses. According
to statistics from the Office of the Prosecutor General, the total number of
crimes in 2013 was 939, accounting for 0.17% of the overall number recorded
that year. In 2014, this number increased to 3,106 (0.59%); in 2015: 2,794
(0.49%); in 2016: 1,920 (0.32%); in 2017: 1,578 (0.34%); in 2018: 1,536
(0.31%); in 2019: 1,392 (0.31%); in 2020: 1,438 (this is 0.4% of the overall
number of recorded criminal offenses). In 2021, this number rose again to
1,174 (0.38%); in 2022, it decreased to 796 (0.22%); and for the 11 calendar
months of 2023, it remained at 800 (0.18%) !. And although there has been
a decrease in the number of crimes in this category over the past few years,
their percentage remains high, indicating the need for both intensifying
activities related to efficient investigation and proving during trial.

Crimes committed against law enforcement officers include the following:
resistance to a law enforcement officer during the performance of his/her
official duties (Part 2 of Article 342 of the Criminal Code of Ukraine); threats
or violence against a law enforcement officer (Article 345 of the Criminal
Code of Ukraine); intended destruction or damage to the property of a law
enforcement officer (Article 347 of the Criminal Code of Ukraine); trespass
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Onpra Ilaposa-AimaeBa

BVICHOBOK EKCIIEPTA B
CUCTEMI KPMMIHAJIBHUX
ITPOLECYAJIBHUX 3ACOBIB
OJOKA3YBAHHA Y 3JIOUNMHAX
IIPOTU ITPALIIBHUKIB
ITIPABOOXOPOHHWMX OPTAHIB

BuchHoBok  ekcriepra,  AKuUM
MIiCTUTh ~ KaTeropuyHi  BifIOBifdi
Ha 3amMTaHHS  CjIiggoro  abo
IIPOKypopa, Bifirpae Baromy
poib y 3scyBaHHI TuX 0OCTaBuH,
YCTAHOBJIEHHsI ~ SKUX  TOTpedye
3acTOCYBaHHS crieriaabHIX
3HaHb. MeTolo CTaTTi € 3’sicyBaHHS
ocobmBocTeit 3aJTyYeHHs
ekcriepra 710 po3cITiyBaHHS
3JIOYMHIB, YUMHEHMX 010
TIpaIiiBHUKIB TTPaBOOXOPOHHMX
opraHis, BU3HAYEHHS MicIIst
Ta poJi OTPUMaHMUX BUCHOBKIB
eKCITepTiB y cycTeMi KpuMiHaIbHUX
TIporiecyasbHMIX 3aco0iB
J:LOKa3yBaHH}I y 3JI0YMHaX
i€l Kareropii. Ha  migcrasi
y3araJbHeHHs TEOPEeTUYHOIrO
MaTepiany BU3Ha4YeHO, AKL
eKCTIepTHi JTOCITiJTKEFH ST €
TUIIOBMMU IIif] Yac PO3CIIiyBaHHS
3JIOYMHIB  JIOCTKyBaHOT TPy
BusnaueHo ymMoBW, SAKMX  CIIifL
JIOTPUMYBATUCS  3a/1JIsl  BU3HAHHS
OTpMMAaHMX BUCHOBKIB eKcrepTa
TIONTYCTUMUMU JI)KepeslaMu JTOKa3iB.

Kimrouosi  cjioBa:  kpuMiHasibHe
MpOBa/IKeHHS, TIocyioBe
poscitiayBaHHs, cy/noBa
eKCIepTu3a, BUCHOBOK —eKCIlepTa,

JIOKasyBaHHs, 3JI09MH, ITpAIliBHUK
TTPaBOOXOPOHHOI'O OpraHy.
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against life of a law enforcement officer (Article 348 of the Criminal Code
of Ukraine); hostage taking of a law enforcement officer (Article 349 of the
Criminal Code of Ukraine); unauthorised assuming of an office or official
title related to the use of uniforms or an identity card of a law enforcement
officer (Part 2 of Article 353 of the Criminal Code of Ukraine). These
crimes require immediate attention because they are the most numerous
within the category of crimes against the authority of state bodies involved
in law enforcement activities. What is more, considering peculiarities in
the mechanism of their commission, it is not without reason to note that
elucidation of a criminal offense event, the qualification of which falls
under the specified articles of the Criminal Code of Ukraine, is a complex
undertaking. Resolving it requires specific expertise application, overcoming
external counteraction to investigation, and addressing many other tactical
tasks.

Analysis of Essential Research and Publications.

Monographies by V. I. Halahan, V. H. Honcharenko, I. V. Hora,
F. E. Davudov, A. V. Ishchenko, N. [. Klymenko, M. V. Kostytskyi,
O. 1. Motliakh, H. M. Nadhornyi, V. L. Ortynskyi, I. A. Petrova, I. V. Pyrih,
V. M. Revaka, B. V. Romaniuk, M. Ya. Sehai, V. V. Semenov,
Z.M.Sokolovskyi, E.B.Simakova-Yefremian,A.M. Tymchyshyn,V.M.Sherstiuk,
M. H. Shcherbakovskyi, and others, are dedicated to multidisciplinary study of
problematics related to the use of specific expertise in a criminal proceeding.
Peculiarities of their use in the investigation of a certain category of criminal
cases are analyzed in research papers by H. S. Bidniak, V. S. Bondar,
A. H. Vuima, |. H. Haldetska, Ye. V. Kovalevska, Yu. Yu. Kovalov,
N. M. Kosmina, P. Yu. Kravchuk, [. R. Kurylin, A. M. Lazebnyi,
Ye. D. Luk’ianchykov, A. V. Myrovska, Ya. V. Novak, A. M. Taranova,
N. V. Tymofieieva, S. O. Toropov, D. O. Khomych, O. V. Shevchenko,
O. M. Shramko, A. V. Shulzhenko, V. O. Yashchuk, etc.

Various aspects of involving a forensic expert in conducting forensic
examinations and utilizing obtained conclusions in criminal offenses
where the victims are law enforcement officers are discussed in papers by
V. O. Husieva 2, S. V. Kobts 3, A. P. Chyzh 4, and others. At the same time,
the place and role of expert conclusions in the system of criminal procedural
means of proof in this category of criminal offenses have not yet been clarified
by Ukrainian scientists.

The Article Purpose is to study peculiarities of involving a forensic expert
in investigation of crimes committed against law enforcement officers and to
determine the place and role of obtained expert conclusion in the system of
criminal procedural means of proof for crimes of this category.

Main Content Presentation. The
current Criminal Procedure Code defines
the expert conclusion as a comprehensive
outline of studies conducted by forensic
experts and conclusions drawn based
on their findings. These findings provide
reasoned answers to questions posed by a
person who engaged the forensic expert,

2 Tycesa B. O. Meronuka po3cilijlyBaHHS 3/I04MHIB
IIPOTHM aBTOPUTETY OpraHiB AepKaBHOI Biagu y cepi
MIPaBOOXOPOHHOI AisTHHOCTI : MOHOTpadist. Xapkis : Y
crpasi, 2020. 452 c.

* KoGerp C. B. PoscytizrysanHs orposm abo HacvIbCTBa
0710 TIpalliBHMKa IIPABOOXOPOHHOIO OPTaHYy : IJC. ...
11-pa distocodii : 081 TTpaso. Kuis, 2023. 267 c.

4 Ymk A. TI. Mertomuka po3ciliflyBaHHs YMVICHOTO
SHUILEHHS] a0o IIOIIKO/KEHHS MaVviHa IIpaliiBHMKa
ITPaBOOXOPOHHOTO OPTaHy : C. ... Ai-pa distocodpii : 081
Ipaso. Binnnmis, 2023. 229 c.
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investigating judge, or court that commissioned a forensic examination °.
Based on the adversarial principle, it is important to emphasize that forensic
examination, as a qualified study preceding the development of a specific
conclusion, can be carried out both at the initiative of the investigator
or prosecutor, upon the motion of the defense counsel, during pre-trial
investigation, as well as at the stage of court proceedings, i.e., in court. At the
same time, providing an objective evaluation of collected evidence, including
an expert conclusion, is crucial, even at the stage of pre-trial investigation, as it
may serve as grounds for making relevant procedural decisions.

As emphasized in the scientific literature®., one of the criteria for evaluating
evidence is its admissibility. As a rule, legal experts recommend focusing
on specific aspects of an expert conclusion, particularly those that describe
the procedure of its development 7. However, M. H. Shcherbakovskyi,
M. V. Dementiev, A. M. Protsenko, relying on a systemic analysis of
judicial practice, has clarified that the most common shortcomings in law
enforcement, leading to the loss of expert conclusion probative value from
the perspective of admissibility, are:

1) depending on the stages of conducting a forensic examination:
preparation and appointment of a forensic examination; conducting a
forensic examination; using the expert conclusion in proving;

2) depending on the severity of consequences, such as: a) obvious
violations, including substantial violations that cannot be rectified and lead
to the unequivocal inadmissibility of the expert conclusion; b) conditional
violations that can be rectified through procedural actions and allow
recognizing the expert conclusion as an admissible source of evidence;
¢) minor violations that do not require rectification and allow recognizing the
expert conclusion as admissible, despite certain of its components not being
formally consistent with procedural requirements 8.

Based on the synthesis of theoretical developments by Ukrainian
scholars, we can note that a common practice during investigation of crimes
against law enforcement officers is the appointment of forensic examinations,
including forensic medical examinations, forensic psychiatric examinations,
criminalistics examinations, etc. Therefore, relying on the study of forensic
investigative practices, it is important to identify factors hindering recognition
of the expert conclusion as proper and admissible evidence in criminal
proceedings of the category under consideration.

The prevalence of appointing forensic medical examinations during
investigation of criminal offenses in the category under consideration is
determined by the need to clarify the severity and nature of bodily injuries
inflicted in cases of violence against law enforcement officers, trespass
against life of a law enforcement officer, hostage taking of a law enforcement
officer, or resistance accompanied by violence, etc. Moreover, this is one of
the grounds for mandatory appointment of a forensic medical examination
(clause 2 of Part 2 of Article 242 of the Criminal Procedure Code of Ukraine).
In the legal literature, it is summarized that typical objects of study for medical
examiners encompass corpses, their parts, specimens from the human body,

®  KpuMiHaJIbHWUIT IIPOIIeCyaIbHMII KofleKe YKpainm : 3akoH Ykpairwm i 13.04.2012 Ne 4651-VI

// Baza mannx (BII) «3akononasctBo Ykpaiawm» / Bepxosna Paya (BP) Ykpainn. URL: http://
zakon.rada.gov.ua/laws/show/-4651-17

Tiotionnuk B. B. InctuTyT jrormycTMocTi /10KasiB sK rapaHTis yXBaJleHHS 3aKOHHOTO Ta
OOTPYyHTOBAHOTO BUPOKY CYJLy : JIUC. ... KaHJ, opu. Hayk: 12.00.09. Xapkis, 2015. C. 48.

BopoGuax A. P. BucHOBOK eKcriepra sIK JiKepeJio [I0Kasis y ~KpUMiHaJIbHOMY IpOBa/DKeHH] :
nic. ... Kanp. fopu Hayk: 12.00.09. Omeca, 2019. C. 147-150; Kavwro I. YO. TorycTvmicTsb mokasis y
KpuMiHaIbHOMY T1porieci YKpainu : fuc. ... Kazl,. jopul. Hayk: 12.00.09. Xapkis, 2016. C. 122-136;
Abpamosa B. M. ExcriepTHi IOMWIKI: CyTHICTb, FeHe3IC, IUIAXN [O/I0JIaHHs : aBToped. JInC. ...
Kamz1. lopu. Hayk. 12.00.09. Kuis, 2004. C. 9.

Iep6axoscrkmit M. I'., Jementses M. B., ITporienko A. M. Kpurepii Ta Bun mporiecyajbHmIX
NOpyIIeHb SK IIICTaBy HE[OITyCTMMOCTI BUCHOBKY ekcriepTa. Bickux Jlyeancvkoeo OepxaBroeo
yHibepcumenty 6nympiwnix cnpab im. E. O. [idoperxa. 2022. Ne 3 (99). C. 182.
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CONCLUSION OF AN EXPERT
IN THE SYSTEM OF CRIMINAL
PROCEDURAL MEANS

OF EVIDENCE IN CRIMES
AGAINST LAW ENFORCEMENT
BODIES EMPLOYEES

The expert’s opinion, which
contains definite answers to the
questions of the investigator or
prosecutor, plays an important role
in clarifying those circumstances,
the establishment of which requires
the use of special knowledge.
The article aims to clarify the
specifics of involving an expert in
investigating crimes committed
against law enforcement officers
and to determine the place and role
of expert opinions in the system of
criminal procedural means of proof
in crimes of this category. Based on
the generalization of the theoretical
material, it is determined which
expert studies are typical during
the investigation of the crimes
of the researched group. The
conditions that must be observed
to recognize the received expert’s
conclusions as admissible sources
of evidence are defined.

Key words: criminal
proceedings, pre-trial investigation,
forensic examination, expert
opinion, evidence, crime, law
enforcement officer.
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DER GERICHTLICHE
SACHVERSTANDIGENGUTACHTEN
IM SYSTEM DER
KRIMINALPROZESSUALEN
BEWEISMITTEL BEI STRAFTATEN
GEGEN MITARBEITER DER
STRAFVERFOLGUNGSBEHORDEN

Das Gutachten des Sachverstindigen,
das eindeutige Antworten auf die Fragen
des Ermittlers oder Staatsanwalts enthilt,
spielt eine wichtige Rolle bei der Kldarung
solcher Umstidnde, deren Feststellung
der Anwendung besonderer Kenntnisse
bedarf. Ziel dieses Artikels ist es, die
Besonderheiten der Hinzuziehung eines
Sachverstandigen bei der Untersuchung
von Straftaten gegen Mitarbeiter der
Strafverfolgungsbehorden zu Kklaren,
den Platz und die Rolle der erhaltenen
Sachverstiandigengutachten im System
der kriminalprozessualen Beweismittel
bei Straftaten dieser Kategorie zu
bestimmen. Auf der Grundlage der
Zusammenfassung des theoretischen
Materials wurde bestimmt, welche
Sachverstindigenuntersuchungen
typisch fiir die Untersuchung von
Straftaten der untersuchten Gruppe sind.
Die Bedingungen wurden bestimmt, die
eingehalten werden miissen, damit die
erhaltenen  Sachverstindigengutachten
als zuldssige Beweisquellen anerkannt
werden.

Schlisselworter:
Strafverfahren, Voruntersuchung,
gerichtliche Sachverstandige,
Sachverstdandigengutachten,
Beweisfithrung, Straftat, Mitarbeiter der
Strafverfolgungsbehorde.

traces of biological origin (blood, saliva, hair, epidermis), and living persons
(suspects, victims). In case of murdering a law enforcement officer, the
objects of study are the corpse, parts of the corpse of identified individuals
who died violently, suddenly, or under unexplained circumstances, as well
as corpses of unidentified persons that need to be thoroughly examined
both at the scene and during a forensic examination °.

At the same time, a forensic medical examination is frequently ordered
on the basis of medical records received by the investigator when the
victim, law enforcement officer, is undergoing outpatient or inpatient
treatment. They become the object of a forensic medical examination
subject to qualified expert study. Given the importance of these medical
records, particularly in proving specific circumstances of a criminal
offense, it is essential to emphasize that all records examined by the
medical examiner should be stored in case materials and subsequently
made available to the defense counsel in accordance with Article 290
of the Criminal Procedure Code of Ukraine. We believe that such an
approach aligns with the provisions of the current legislation. This is
despite the fact that the Criminal Cassation Court within the Supreme
Court, when recognizing evidence as inadmissible (for the period from
2018 to June 2021), during the review of judicial practices stated, “the
lack of medical records in criminal proceeding materials, on the basis of
which the expert conclusion has been developed, and the non-disclosure
of these documents to the defense counsel at the stage of enforcing
Article 290 of the Criminal Procedure Code does not automatically result
in the recognition of expert research as inadmissible evidence if these
records have been obtained in accordance with the specified Criminal
Procedure Code procedure, and the defense did not request access to
them during pre-trial investigation or was provided with the opportunity
to exercise the right to familiarize himself/herself with such records during
a proceeding” '°. Our approach can be justified by several circumstances.
Firstly, it will prevent their loss or damage (if they were kept by the victim).
Secondly, if the defense party submits a motion for the appointment
of a repeated or additional examination, there will be no need, based on
a court ruling, for additional seizure of evidence from the rightful owner,
which may affect the prolongation of the trial period. Thirdly, if the defense
alleges signs of forgery, they can promptly be subjected to expert research
based on a court ruling, aiming to refute any expressed suspicions, etc.

It is worth emphasizing the need for procedural seizure of objects for
subsequent expert research. Because if the expert conclusion is based on
objects obtained with a gross violation of the Criminal Procedure Code
provisions or obtained in a non-procedural
manner, this is a reason to recognize them
as inadmissible evidence !'. This applies to
both medical records that may be directed
for examination by a medical examiner,

’ I'ycesa B. O. TeopeTmuHi OCHOBU MeTOAVKW

PO3CiIiyBaHHs 3/I0YNMHIB IIPOTV aBTOPUTETY OpraHiB
JleprKaBHOI BI1afy y cdepi IpaBooXOPOHHOT JIis/IbHOCTI :
nic. ... A-pa oopu. Hayk: 12.00.09. Xapxis, 2021. C. 291-
292.

10 Omman cyposoi  mpaxtmkm  Kacarivioro

KpuMiHaibHOTO Ccydy y cxiaiai Bepxosnoro Cymy
LIO0 BU3HAHHS JOKasiB Hegomycrumumu. Pirmrenns,
sHeceni 10 €[IPCP, 3a mepioyt 3 2018 poky 1o YepBeHb
2021 poky / ymopsy. 3acTynHUK royiopu KacariiviHoro
KpVMiHaJILHOIO CyAy y cKi1aji Bepxosnoro Cynmy, xkan.
fopup,. Hayk B. B. IllenoTkina, mpaBoBe yIpaBsTiHHs
() merapraMeHTy aHaITWYHOI Ta IIPaBOBOI POGOTI
amnapary Bepxosnoro Cymy. Kuis, 2021. C. 43-44.

1 Tawm camo. C. 45.
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forensic psychiatrist, as well as physical objects submitted for a forensic
examination, including photographic images and audio-visual materials.
Therefore, it is worth mentioning that physical evidence should only be seized
during investigative (search) actions, covert investigative (search) activities,
measures to secure a criminal proceeding. Such actions must be authorized
and directly implemented in compliance with all legislative principles and
requirements. This is particularly true of inspections and searches that
have led to the seizure of firearms, ammunition, explosives and explosive
substances, which are often instruments used in commission of crimes of the
category under consideration.

Regarding obtaining medical records from the victim, its seizure based on
the ruling of the investigating judge on granting temporary access to records
is not a mandatory requirement. As noted by the Supreme Court in its ruling,
“the victim is entitled to directly provide the investigator with medical records
to confirm facts related to the harm caused to his/her health resulted from a
crime, and the investigator is obliged to accept these documents to clarify
all circumstances that, according to Article 91 of the Criminal Procedure
Code, belong to the subject of proof, including by appointing a forensic
medical examination relying on the medical record. If the victim refuses to
submit necessary records at his/her disposal, the investigator shall apply to
the court for permission to temporarily access them in accordance with the
provisions of Chapter 15 of Section Il of the Criminal Procedure Code” 2.
Thus, according to the procedure set out in Articles 55, 56, 220 of the
Criminal Procedure Code of Ukraine, in the presence of a request from the
investigator, the victim may voluntarily provide them, even without filing a
motion for this purpose.

It is worth paying attention to the procedure for collecting samples for
expert research, especially biological ones, as they are more frequently
sent for qualified expert analysis compared to others. To prevent the expert
conclusion based on the analysis of collected biological samples from being
deemed inadmissible, it is essential to adhere to a set of requirements.
Among them, in particular, there are the following: collecting them by a
relevant entity; obtaining them from a person with the procedural status
required to provide samples in a case; adhering to the conditions established
by the criminal procedural legislation of Ukraine '*. Emphasis should be made
on a person’s status, as, as envisaged in Part 3 of Article 245 of the Criminal
Procedure Code of Ukraine, biological samples shall be taken from a person in
accordance with rules prescribed by Article 241 Examination of an individual.
Moreover, according to Part 1 of the same article, representatives of the
prosecution shall have the right to examine the suspect, witness, or victim 4.
However, relying on clarifications from the Cassation Criminal Court within
the Supreme Court regarding the recognition of evidence as inadmissible, the
absence of witnesses during collection of biological samples from a person is
not a basis for deeming the expert conclusion as inadmissible evidence. This

2 Tlocranosa Bepxosnoro Cysy siz 18 uepsns 2020 p., y cipasi Ne 740/2536/17 (npoBajikeHHs
Ne 51-634xm19) // €pviHun gepkaBHUIT peecTp CynoBuX pitneHs: odir. canr. URL: https://
reyestr.court.gov.ua/Review/89929185; Orsrsaz cynosoi npaxriky KacamintHoro KpyuMiHaabHOTO
cyny y cxiazii Bepxosroro Cyjmy 1110710 BU3HaHHS [T0Ka3iB HeyrormycTumyMy. PirteH s, BHeceHi /10
€IPCP, 3a nepiop 3 2018 poky o uepsens 2021 poky / ymopsi. 3acTynHUK royiosu Kacariitaoro
KpuMiHaibHOTO Cysy y ckitazii Bepxosnoro Cyy, kanj. 1opus. Hayk B. B. [lleroTkina, mpaBose
ynpasiinag (III) merapramMeHTy aHasiTHUHOI Ta TpaBoBoi poboTu anapary Bepxosroro Cyiy.
Kuwis, 2021. C. 48.

Kopomneribka C. O. Binibpanns 3paskis 0ioyoriuHOro TOXO/PKEHHs IIiJi 9ac JI0CyI0BOTO
posciigysanHs: aproped. muc. ... Kauz,. opu. Hayk: 12.00.09. Kuis, 2017. C. 11; Byvnma A. T.
BukopumcTaHHS CrieliaIbHMX 3HaHb I1iJ] 4ac po3cIi/lyBaHHs BOMBCTBA: JINC. ... JIOKT. dijtocodii:
081 ITpaso. Xapkis, 2023. C. 144.

1 KpuMiHaIBHWIT [IPOLIeCyayIbHII KofleKe YKpainmu : 3akoH Ykpaiam i 13.04.2012 Ne 4651-VI
// Baza mannx (BII) «3akonomasctBo Ykpaiam» / Bepxosna Pama (BP) Ykpainn. URL: http://
zakon.rada.gov.ua/laws/show/-4651-17
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L’AVIS D’UN EXPERT DU
SYSTEME DES MOYENS DE
PREUVE PROCEDURAUX
PENAUX DANS LES DELITS
CONTRE LES FORCES DE
L'ORDRE

Avis d'un expert, qui contient
des réponses catégoriques
aux questions de lenquéteur
ou du procureur, joue un role
important dans la clarification des
circonstances dont l'établissement
nécessite l'utilisation de
connaissances particulieres. Le
but de larticle est de clarifier les
spécificités de limplication d'un
expert dans lenquéte sur les
délits commis contre les forces
de l'ordre, de déterminer la place
et le role des expertises dans le
systtme des moyens de preuve
procéduraux pénaux dans les
délits de cette catégorie. Sur la base
de la généralisation du matériel
théorique, il est déterminé quelles
études d'experts sont typiques
lors de l'enquéte sur les crimes
du groupe étudié. Les conditions
qui doivent étre respectées pour
reconnaitre les conclusions de
I'expert recu comme sources de
preuve recevables sont définies.

Mots-clés : procédure pénale,
enquéte  préliminaire, analyse
scientifique, expertise, preuve,

crime, agent des forces de l'ordre.
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WNIOSEK EKSPERTA
DOTYCZACY SYSTEMU
KARNYCH PROCEDURALNYCH
SRODKOW DOWODOWYCH

W PRZESTEPSTWACH
PRZECIWKO PRACOWNIKOM
ORGANOW PRAWNYCH

Opinia bieglego,
kategoryczne odpowiedzi
na  pytania  Sledczego  lub
prokuratora, odgrywa wazng role
w wyjaénieniu tych okolicznosci,
ktérych ustalenie wymaga
wykorzystania szczegolnej wiedzy.
Celem artykulu jest wyjasnienie
specyfiki angazowania bieglego
w  dochodzenie ~w  sprawie
przestepstw popetnionych
przeciwko funkcjonariuszom
organéw  Scigania,  okreSlenie
miejsca i roli opinii biegtych w
systemie karnoprocesowych
srodkow dowodowych w
przestepstwach tej kategorii. Na
podstawie uogélnienia materiatu
teoretycznego okresla sie, jakie

zawierajgca

badania eksperckie sg typowe
podczas $ledztwa w  sprawie
przestepstw badanej grupy.

Okreslono warunki, jakie nalezy
spelni¢, aby otrzymane wnioski
biegltego uzna¢ za dopuszczalne
zrédta dowodow.

Stowa kluczowe: postepowanie

karne, postepowanie
przygotowawcze, ekspertyza
sagdowa, opinia bieglego, materiat
dowodowy, przestepstwo,

funkcjonariusz organéw $cigania.
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is because such a requirement is not stipulated '° in the criminal procedural
legislation of Ukraine. There is no requirement for the presence of defense
counsel during such a proceeding. Consequently, this does not render the
expert conclusion inadmissible, as affirmed by the Supreme Court in its
ruling: “Blood samples contain information which content is independent of
the will of a person from whom they are taken” 6.

To ensure the use of the expert conclusion in the proving procedure during
trial, it is crucial to disclose it to the parties during the familiarization stage and
provide access to materials of a criminal proceeding. At the same time, this
applies to cases where such a conclusion is obtained by one of the parties.
In practice, there are often situations when the prosecutor, recognizing that
the evidence collected during pre-trial investigation is sufficient, decides to
grant access to the pre-trial investigation materials before obtaining certain
expert conclusions. This includes the results of forensic examinations
initiated during the pre-trial investigation. As a rule, they are attached during
trial. This is fully consistent with the legal conclusions of the Supreme Court
of Ukraine, as outlined in rulings No. 5-364kc16 dated March 16, 2017, and
No. 5-237rc(15) dated October 12, 2017. As set out in these rulings, parties
to a criminal proceeding have the right to submit materials in court that were
not disclosed earlier because the current criminal procedural legislation
does not contain such prohibitions 7. According to Part 12 of Article 290
of the Criminal Procedure Code of Ukraine, where either party to criminal
proceedings does not disclose materials under this Article, the court shall
have no right to accept information contained therein as evidence 8.

Another important condition for the recognition of expert conclusions
as admissible evidence is that it is drawn up by a competent, authorized
body. Regarding forensic examinations commonly appointed during
investigation of crimes involving law enforcement officials, it is crucial to
note that forensic medical examinations, forensic psychiatric examinations,
as well as criminalistics examinations, in accordance with Article 7 of the
Law of Ukraine On Judicial Examination, shall be appointed exclusively by

Orsap cynosoi mpaxtiky KacariniHoro kprminanbHoro cyy y ckiiajii Bepxosroro Cyjty 1momo
BU3HAHHA [0Ka3is HemorycTvmMuvm. Pimenns, sreceni o €IPCP, 3a mepior 3 2018 poxy 1o
uepsenb 2021 poky / ynops. 3acTymHUK rojoy KacariintHoro KpymiHaIbHOTO Cyjty y cKilazi
Bepxosroro Cyjy, kanj. opuj. Hayk B. B. IlleroTkina, mpasose yrpasiinns (III) nenapramenTy
aHaJIITVYHOI Ta ITpaBoBoi poboTtn arapaty Bepxosroro Cyy. Kuis, 2021. C. 49.

16 TTocraHosa Bepxosroro Cymy Bin 25 yepsrst 2019 p., y crpasi Ne 423 /1766/16 (1iposajpkeHHs
Ne 51-1105km19) // €nuHwnin gepKaBHWUIT PeecTp CyaoBux pitmens: odin. canr. URL: http://
reyestr.court.gov.ua/Review/82769623; Orisiz cymosoi mpakTiky KacariiviHoro KpumiHaaIpHOIro
cyny y ckiiazi Bepxosroro Cyay 1110710 HeIOITy CTMMOCTI JI0Ka3iB, OTpMMaHMX BHACIIi/IOK iCTOTHOTO

TOpyIIeHHs. TpaB Ta cBobO oM. PimneHns,

BHeceni 110 €PZICP, 3a nepioy 3 2018 poky 110 )XOBTEHB

2020 poky / ymopsi. 3actynauk roosu Kacariitaoro

KpuMiHaibHOTO CyAy y ckiaai Bepxosmoro Cymy

B. B. Illenorkina, mpasose ymnpasaiaas (III)

JlerlapTaMeHTy aHaJiTMYHOI Ta IPaBoBOi PpobOTI

amapaty Bepxosroro Cysy. Kuis, 2020. C. 46.

7 [Tocrarosa Bepxosroro Cyy Ykpaitm i 16 GepesHst
2017 p., y cripasi Ne 5-364xc16 // €nyHnit iep>KaBHU
peectp cymosux pimiens: odim. cavr. URL: https://
sudpraktika.wordpress.com/ % D0%BA%D1%80%
(maTa 3Bepnenns: 11.11.2023); ITocTanosa BepxosHOTO
Cyny Vxpaiam Bin 12 xostas 2017 p., y copasi
Ne 5-237xc(15)17 // €puHuv nepKaBHUIT PeecTp
cymoBux  pimrenp: odin. camr. URL:  https://
sudpraktika.wordpress.com/ %D0%BA/

8 KpuMiHaIbHUIT TTPOIIeCyaIbHUIT KOHEeKC YKpaiHu
: 3akon Ykpainu Bin 13.04.2012 Ne 4651-VI // Basa
nmannx (BI) «3akonopasctBo Ykpainn» / Bepxosna
Paga (BP) Ykpaian. URL: http://zakon.rada.gov.ua/
laws/show /-4651-17
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specialized state institutions. Thus, the prosecution parties should take this into
account when making relevant rulings and initiating appropriate motions.

Conclusions. Using the expert conclusion obtained during investigation
of crimes against law enforcement officials, both the prosecution and defense
counsel establish circumstances that required application of specific expertise.
Appointment of forensic medical, forensic psychiatric, and criminalistics
examinations is common during pre-trial investigation of crimes committed
against law enforcement officers, such as: resistance to a law enforcement officer
during the performance of his/her official duties; threats or violence against a
law enforcement officer; intended destruction or damage to the property of a law
enforcement officer; trespass against life of a law enforcement officer; hostage
taking of a law enforcement officer; unauthorised assuming of an office or official
title related to the use of uniforms or an identity card of a law enforcement officer.
The entities authorized to conduct these types of expert research are exclusively
state specialized forensic science institutions. This circumstance is crucial for
the subsequent recognition of the expert conclusion as admissible evidence
by the court. Additionally, these conditions should include: submitting for
forensic examination only those samples and objects seized during authorized
investigative (search) actions, covert investigative (search) actions, measures
to secure a criminal proceeding, while complying with all legal principles and
requirements; timely consideration of the expert conclusion by the parties
during the familiarization stage and providing access to materials of a criminal
proceeding (if obtained by the parties at this stage); and inclusion in the expert
conclusion of a warning about criminal liability under Articles 383, 384 of the
Criminal Procedure Code of Ukraine, etc.

All samples, including biological ones, that are to be submitted for a forensic
examination must be properly obtained (collected, seized), as this affects the
subsequent admissibility of obtained evidence.

A crucial step after receiving the expert conclusion is its correlation with other
factual data established during pre-trial investigation, as any inconsistencies
between them may be considered sufficient grounds for conducting additional
forensic examinations, further investigative (search) actions, etc. At the same
time, none of the pieces of evidence has a predetermined weight and, therefore,
cannot be considered more important than others.
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